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IN THE COURT OF THE TRANSPORT TRIBUNAL


Appeal 2009/08

Appeal by WILLIAM BALL

trading as SEVERN VALLEY TRANSPORT


Before:  
Judge Beech







Leslie Milliken







John Robinson
ORDER

 Sitting in London on 24 February 2009

UPON READING the decision of the Traffic Commissioner for the West Midland Traffic Area made on 24 November 2008

AND UPON the Appellant not appearing but requesting that his appeal be determined in his absence

IT IS HEREBY ORDERED that this appeal be DISMISSED 

Appeal 2009/08

WILLIAM BALL

trading as SEVERN VALLEY TRANSPORT

R E A S O N S

1. This was an appeal from the decision of the Traffic Commissioner for the West Midland Traffic Area made 24 November 2008 when he revoked the Appellant’s operator’s licence under s.26 of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”), disqualified him from holding an operator’s licence for a period of three months and found that in his capacity as operator and as Transport Manager, the Appellant was no longer of good repute

2. The factual background to the appeal appears from the documents, the transcript and the Traffic Commissioner’s oral decision and is as follows:

(i) The Appellant has held a standard international operator’s licence since 1995 authorising four vehicles with no vehicles in possession.  His correspondence address was Bluebell Farm in Earl’s Croome, Worcester and his operating centre was Marsh End Farm, Longdon, Tewkesbury.  The Appellant was also the nominated Transport Manager.

(ii) On 9 December 2004, TE Watkins attended the Appellant’s operating centre where he was told that the Appellant had not used the site for approximately ten years.  TE Watkins then visited Bluebell Farm and was informed that the Appellant was abroad.

(iii) On 7 January 2005, TE Watkins and VE Smith visited Bluebell Farm and spoke to the Appellant about information that had been received that he was using Bluebell Farm as an unauthorised operating centre.  The Appellant stated that he had not used his operator’s licence since 1998 but retained it in the event that his son’s business required transport for plant.  The one vehicle specified on the licence had in fact been sold and he had neglected to inform the Traffic Area office of the position.  The Appellant assured the VOSA officers that in the event that he acquired more vehicles, they would be kept at Marsh End Farm.  

(iv) On 3 November 2007, a goods vehicle registration number T255 TND (“T255”) laden with a dumper and mini digger was stopped by TE Morgan on the A40 at Ross on Wye.  It was not displaying a goods vehicle operator’s licence disc but was displaying a vehicle excise licence disc showing that it had been taxed for a six month period as a recovery vehicle with duty paid at the rate of £225 for six months (the correct duty rate for a large goods vehicle for that period being £357.50).  The driver of the vehicle was the Appellant who stated that he was self employed and the operator and owner of the vehicle and that he was on a journey between Upton and Peterstow.  The Appellant produced tachographs for the current journey and for the previous six days.  The centerfields were not completed.  He stated that whilst he had held an operator’s licence, that was no longer the case and that he was using the vehicle for private purposes, namely to build a house for himself at Bolblue Farm in Peterstow and as a result did not require an operator’s licence.  When asked to indicate on a map where his property was located, he was vague in his manner.  As TE Morgan had received information that the Appellant was involved in a plant  hire and sales business at Bluebell Farm and that he undertook haulage work for Picconstruction Limited, she informed the Appellant that she did not accept his explanation.  When asked to provide further information in support of his claim that he was building a house, the Appellant refused.  He was cautioned for the offences of operating a goods vehicle without an operator’s licence and fraudulent use/incorrect rate of vehicle excise licence and he declined to answer any further questions.  During the course of the Traffic Examiner completing the necessary further procedures, the Appellant was uncooperative and difficult.

(v) Further enquiries revealed that the Appellant was the registered keeper of the vehicle and that the ANPR database established that the vehicle had been used on UK roads on several occasions between October and December 2007.  It was also ascertained that the Appellant was the sole director of Adobe Enterprises Limited of Bluebell Farm and his wife, Janet Ball was the Company Secretary.  This information was obtained from Companies House.

(vi) On 8 January 2008, TE Morgan wrote to the Appellant requesting tachograph charts for all vehicles operated under the licence.  No reply was received.  On 28 January 2008, she attended Marsh End Farm with TE Bell and was informed by somebody who described himself as the Appellant’s half brother, that the Appellant had not used the operating centre for at least twenty years.  The Traffic Examiners then attended Bluebell Farm and were informed that the Appellant was out on a delivery.  TE Morgan spoke to Mrs Ball and attempted to hand her a second request for tachograph charts addressed to Mr Ball to which she responded “he’d kill me if I took that from you”.  Mrs Ball was unaware that Adobe Enterprises Limited existed or that she was the Company Secretary.  TE Morgan posted the tachograph request through the letter box.  No response was received.

(vii) On 12 February 2008 TE Morgan and TE Bell attended Bluebell Farm in order to hand deliver a letter to the Appellant informing him of TE Morgan’s intention to interview him in relation to the offences referred to in sub-paragraph (iv) above.  Upon arrival, the Appellant was seen sitting in the driver’s seat of T255.  He took exception to the fact that the letter was addressed to “A.W. Ball” whereas his name was “W.A. Ball”.  He denied knowing TE Morgan.  When reminded of the incident on 3 November 2007, the Appellant stated that he was not the owner of T255 and that at the time he was working for Adobe Enterprises Limited.  However, he had now obtained an operator’s licence and had taken over the vehicle.  The Appellant wedged the letter which had been given to him, into the seal of TE Bell’s car door frame and then climbed into T255 and attempted to shut the door on TE Morgan’s shoulder.  Having moved the vehicle he then parked and walked towards the house and when followed, he became agitated and started swearing.  TE Morgan posted the letter through the letter box and the Traffic Examiners then left.  

(viii) On 18 February 2008, the Appellant rang TE Morgan stating that he was prepared to be interviewed on 3 March 2008.  However he cancelled the appointment one and half hours before it was due to take place.  It was rescheduled for 7 March 2008.  As a result of the Appellant cancelling the appointment, a further letter was sent to Mrs Ball as Company Secretary of Adobe Enterprises Limited requesting tachograph records.  The following day the Appellant called TE Morgan accusing her of “wanting to break up a marriage” as Mrs Ball had already stated that she had nothing to do with Adobe Enterprises.  

(ix) On 7 March 2008, TE Morgan and TE Bell attended Bluebell Farm to interview the Appellant.  He refused to clarify who the operator of T255 was on 3 November 2007 without first knowing what the charges were likely to be.  He denied that he had authority to speak on behalf of Adobe Enterprises Ltd as “there was no company” and that Adobe had nothing to do with the vehicle.  He accused TE Morgan of making him a “road safety hazard” by causing him anxiety.  He stated that he had operated for 35 years without any problems and on 3 November 2007 all he was doing was “a bit of recovery”.  He denied having received written requests for tachograph charts but would have the charts available in “a week’s time”.  No charts were produced.

(x) On 1 May 2008, Online Excavators UK Limited became the registered keeper of T255.  The sole director of the company was Christopher Ball of Blue Bell Farm.  Neither Christopher Ball or the company have an operator’s licence.

(xi) On 3 May 2008, T255 was stopped on the A20 for a roadside check.  It was laden and being driven by the Appellant.  No defects in the vehicle were found.

(xii) On 11 June 2008, a routine maintenance investigation was marked “unsatisfactory” because the Vehicle Examiner could not make an appointment with the Appellant.

(xiii) By a letter dated 25 July 2008, the Appellant was called to a public inquiry for the Deputy Traffic Commissioner to consider taking regulatory action.  The date was fixed for 18 September 2008.  At that hearing, the Appellant was represented by Paul Carless, Transport Consultant, who applied for an adjournment, which was granted, on the grounds that the Appellant was in hospital having undergone major surgery.  The hearing was re-fixed for 24 November 2008.

(xiv) On 5 November 2008, TE Morgan received a letter from the Appellant written on behalf of Adobe Enterprises Limited.  It requested the return of the vehicle excise licence disc so that the company could claim a refund of duty.  TE Morgan responded and enclosed the disc along with receipts for signature and a stamped addressed envelope.  On 11 November 2008, the Appellant returned the receipts unsigned along with TE Morgan’s letter and requested that all of the documents be amended and addressed to Adobe Enterprises Limited as this was necessary for the company to claim a refund.  He also stated that the company was withholding his wages as a driver until the vehicle excise duty was sorted out.  TE Morgan did as she was requested and the Appellant responded by returning the amended receipts unsigned and enclosing a Certificate of Incorporation for Adobe Enterprises Limited dated 17 February 2003 issued in Belize.

(xv) Further enquiries revealed that the Appellant had re-taxed T255 on 6 November 2007 and in doing so had declared that he had owned the vehicle since October 2006.  A search of Companies House information revealed that Adobe Enterprises Limited had been dissolved on 4 September 2008.  The Appellant was to be prosecuted for incorrect excise duty on 5 December 2008 at Hereford Magistrates Court.

(xvi) At the public inquiry on 24 November 2008, the Appellant represented himself.  VOSA was represented by TE Morgan who presented a report which contained the evidence set out above.  She was asked about how she “knew” that the Appellant undertook haulage work and stated that Mrs Ball and a driver had told her.  TE Morgan was cross examined by the Appellant.  He took issue with her evidence about the content of their conversation on 3 November 2007.  She denied that he had referred to an off shore company or had stated that T255 was registered to that company.  She denied that the Appellant had made any reference to his links to Turkey. Other challenges were made to TE Morgan’s evidence which were later undermined by the Appellant’s own evidence.

(xvii) The Appellant told the Traffic Commissioner that when stopped on 3 November 2007 he had said that he was building a house to avoid being arrested.  There were two companies with the name of Adobe: one in Belize and the other in Cardiff, although the latter had never traded.  The Belize based company traded in “grey imports” in the form of vehicles which were bought and sold.  The Appellant was self employed and obtained commission for his part in this business.  Four vehicles had been imported in this way.  T255 was a recovery vehicle which had been imported in this way and was being operated by the Belize company.  When the vehicle was stopped in November 2007 it was transporting vehicles.  He felt that he was in the wrong place at the wrong time but did not feel that he needed an operator’s licence for the vehicle because he was not using it but was just “driving it”.  There was no property at Peterstow and he was in fact going to Picconstruction Limited.  He accepted that TE Morgan’s records of conversations that she had had with him were “reasonably correct” and that he had “lost his rag”.  As for the tachographs that TE Morgan retained, he accepted that the centrefields was not completed and considered himself to be “a bit green” when it came to the tachograph rules.  He accepted that he had not responded to the written requests for other tachograph records but he felt justified in that regard because he was only the driver of the vehicle and the letters had been addressed to “A W Ball” instead of “W A Ball”.  He considered himself to have an unblemished record as an operator but accepted that he should have taken more responsibility when dealing with the Traffic Examiners and the requests for tachograph charts.  

(xviii) In his oral decision, the Traffic Commissioner accepted the evidence of TE Morgan and found that the Appellant had lied to the Traffic Examiners, a matter which was accepted by the Appellant in relation to what he said on 3 November 2007.  It was the Appellant who was operating the vehicle and not merely the driver.  The Traffic Commissioner found that the Appellant had been obstructive and evasive in his dealings with the Traffic Examiners.  He asked himself the question of whether he could trust the Appellant as an operator and the answer was “no”.  The Traffic Commissioner found that the Appellant had been using an operating centre which was unauthorised and that there had been a breach of undertakings in relation to the keeping of tachograph records.  However, the most important issue was that of good repute and the Traffic Commissioner found that the Appellant could not satisfy this requirement as a result of his conduct and lies to the Traffic Examiners and his prevarication during the course of the public inquiry and it followed that revocation of the Appellant’s licence was inevitable under s.27 of the Act.  He had also lost his good repute as a Transport Manager.  The Traffic Commissioner was satisfied that it was right that the Appellant be put out of business and his licence was revoked with effect from 0001 hours on 1 December 2008.  Having accepted the evidence of TE Morgan, the Traffic Commissioner also considered it appropriate and proportionate to disqualify the Appellant for a period of three months.  

3. At the hearing of his appeal, the Appellant requested that the Tribunal determine his appeal in his absence as he was suffering from ill health.  This we now do.  His letter of appeal states:

“I was only the driver of the vehicle and am not responsible as the operator of the vehicle.  I had only been driving a vehicle for a few days and had not driven a HGV for 10 years.  Also I was not given enough time to give my evidence as the commissioner kept interrupting me and asking argumentative questions irrelevant to the situation.  As a driver I can only speak for myself and not for Adobe Enterprises Ltd.  To suspend my OP licence which had nothing to do with the company is completely over the top.  I have operated vehicles from 1970 to 1998 with no problems with the law and from February 2008 until the 31st of Nov 2008 without any problems with the ministry.  I had not been working for 4 years prior to this incident at Ross on Wye due to health problems.  As now after all this time to loose ones livelihood in these difficult times is hard to bear.  I have always looked at the safety aspects of any work I take.  I assumed everything was in order to drive this vehicle and the responsibility lies with the company. .... If  I had placed my OP licence on this vehicle there would not have been a problem, but it wasn’t.  I had not been on the road from 11.3.98 with my own vehicles”.
The Appellant enclosed a Certificate of Registration for T255 which describes the vehicle as a Recovery Vehicle.  The registered keeper is named as Adobe Enterprises Ltd of Bluebell Farm, Worcester.  The date of acquisition of the vehicle by the company cannot be ascertained because it has been “cut off” during the photocopying process.

4. We have gone into considerable detail in relation to the background facts of this appeal because we consider them to be self explanatory.  The Appellant has given three different explanations for how he came to be driving T255 on 3 November 2007, one of those versions, he accepted to untrue when giving evidence.  He has claimed to be the owner and user of the vehicle but has also claimed that the vehicle belongs to a company in Belize and that he was only the driver.  He has also claimed that Adobe Enterprises had nothing to do with the vehicle.  His behaviour and attitude towards the Traffic Examiners was rightly characterised as obstructive and evasive and his evidence to the Traffic Commissioner was inconsistent, contradictory and manipulative.  We reject the assertions that the Traffic Commissioner did not give the Appellant sufficient time to give his evidence and that he was argumentative.  Rather, the Traffic Commissioner endeavoured to encourage the Appellant to concentrate on the relevant issues that the call up letter identified, rather than concentrate on matters which were either irrelevant or peripheral.  The evidence of TE Morgan raised an overwhelming case which the Appellant was required to address.  His evidence did not begin to do so but rather raised more questions than it answered.  He did not produce any evidence upon which the Traffic Commissioner could be satisfied that either the Appellant was not the operator of the vehicle or that the vehicle was a recovery vehicle and as such did not require an operator’s licence for its use on public roads or that the vehicle’s use on that day did not require an operator’s licence.   The evidence of unauthorised use of Bluebell Farm as an operator’s centre and the Appellant’s breach of the tachograph rules was overwhelming.  It was inevitable in those circumstances that the Traffic Commissioner would find that the Appellant had lost his good repute as both operator and Transport Manager and that his licence must be revoked.  The short period of disqualification was moderate and some may consider, lenient in the circumstances of this case.  

5. The one criticism we have of the decision is that it was given at the end of the public inquiry without a written decision being produced subsequently.  This Tribunal has previously stated that when an operator’s licence is to be revoked, a written decision should accompany or follow any oral determination.  It is only after the full documentation has been thoroughly read, that there can be any understanding of why the Traffic Commissioner reached his decision in this case.  Decisions should contain sufficient detail to allow a person with experience of the haulage industry to understand the basis upon which the decision was arrived at.  Having said that, this was such a bad case that the Appellant could not have failed to understand why the Traffic Commissioner came to the conclusions that he did.

6. In the result, the appeal is dismissed.

Jacqueline Beech

16 March 2009

PAGE  
1

