

















IN THE COURT OF THE TRANSPORT TRIBUNAL


PUBLIC SERVICE VEHICLE APPEALS





Appeal 53/2001





Appeal by MARILYN WILLIAMS


Trading as CLED WILLIAMS COACHES








			Before:	Hugh Carlisle QC, President


					John Whitworth


					Patricia Steel





____________________





O R D E R


____________________








SITTING in London on Wednesday 24 October 2001





UPON READING the decision of the Deputy Traffic Commissioner for the Welsh Traffic Area made on 10 August 2001 and published in “Notices and Proceedings” No:1672 on 30 August 2001 





AND UPON READING the Notice of Appeal dated 12 September 2001                     





AND UPON  HEARING Miss Astra Emir of counsel, instructed by Gough Davies, solicitors for the Appellant





IT IS HEREBY ORDERED that the Appeal be DISMISSED and that the orders of revocation and disqualification shall take effect at 2359 hours on Friday 14 December 2001.





�
MARILYN WILLIAMS


Trading as CLED WILLIAMS COACHES





Appeal 53/2001





_____________________





R E A S O N S


_____________________








1.	This was an appeal from a decision of the Deputy Traffic Commissioner for the Welsh Traffic Area on 10 August 2001 when he revoked the Appellant’s licence and disqualified her for a period of six months.  The orders were to take effect from midnight on Sunday 30 September 2001.





2.	The factual background appears from the documents, the transcript of the public inquiry and the written decision and is as follows:


(i)	The Appellant applied for a standard international licence on 23 May 1994.  The purpose of the licence was to run coaches for school contracts and private hire.  The Appellant was also the transport manager and maintenance was to be carried out by her own staff at premises at Pengam, Blackwood, Gwent.  The licence originally authorised the use of seven vehicles but this authorisation was later increased to twelve.


(ii)	On 26 November 1998 after a public inquiry the authorisation was reduced to nine vehicles as a result of maintenance concerns, including six prohibition notices and a conviction for using a vehicle in a dangerous condition.  


(iii)	A further public inquiry took place on 12 January 2000 in consequence of further concerns about maintenance and prohibition notices.  The Traffic Commissioner revoked the Appellant’s licence and disqualified her for twelve months.  This decision was subsequently set aside by this Tribunal on account of procedural irregularities.  


(iv)	On 20 September 2000 a coach operated by the Appellant was checked at the Albert Docks in Liverpool by a vehicle examiner from the Vehicle Inspectorate.  As set out in the written decision:-


	“On examination, he found that the speed limiter fitted to the vehicle was defective, in that the speed limiter operating arm was missing.  On questioning the driver of the vehicle, a Mr Trevor Fullalove, he was informed that the speed limiter had been defective for six months and that he had reported this verbally to the fitter employed by the operator five months previously.  As a result of his investigation, [the Vehicle Examiner] seized Fullalove’s tachograph charts for the period between 4 September-20 September 2000, which revealed that the vehicle had been driven above the 100kph speed limit applicable to this coach on a number of occasions; made possible because the speed limiter was defective.  An investigation followed, which revealed that Fullalove had also exceeded the speed limit in the same vehicle in July 2000.  Both he and the operator were reported for using the vehicle when the speed limiter was not maintained on a number of occasions.  Both appeared subsequently at Liverpool Magistrates’ Court and were fined for these related offences.  


	“Follow-up inquiries were carried out by the Vehicle Inspectorate and maintenance-related checks were made, resulting in further prohibitions being issued.  As a result of these and the other circumstances, the operator was called to public inquiry on 8 August 2001.”


(v)	At the public inquiry the Appellant was represented by a transport consultant, Mr Cocks.  At the beginning of the hearing the Deputy Traffic Commissioner went through the Appellant’s four convictions, dated 21 April 1998, 13 July 1998, 7 March 2000, and 30 July 2001; the latter arose from the speed limiter incident.  He also listed the three employee convictions and all the convictions were agreed by Mr Cocks on the Appellant’s behalf.  Evidence by four members of the Vehicle Inspectorate was then given.  This related to numerous inspections and prohibition notices, all of which were the subject of cross-examination by Mr Cocks.


(vi)	The Appellant then herself gave evidence.  She accepted that she had had problems in the past when her son had been seriously ill.  She had been let down by her operations manager.  She considered that things had got better in the last twelve months.  She did not accept that the driver, Mr Fullalove, had told the truth when he had said that the speed limiter removal was long standing.  In answer to the Deputy Traffic Commissioner she accepted that she was “fighting for the life of her licence”, that her maintenance system “had let her down”, and that in the past she had “not been taking enough care in what I was doing”.  In answer to Mr Cocks, she offered immediately to step down as transport manager and to appoint someone else.  She also offered undertakings about maintenance and the keeping of records.


(vii)	Mr Cocks then made submissions to the Deputy Traffic Commissioner.  He said that the position was one of embarrassment to the Williams family and was regarded as “very, very serious”.  He repeated the offer of the undertakings and concluded:-


	“I ask you very sympathetically ..... if you can consider not revoking the licence but to give ..... a curtailment or a suspension.  The reason I ask this ..... is you have heard from Mrs Williams that this company has turned round in the last twelve months and it would be disastrous ..... because they have several tours booked for the coming months, that they have all been pre-paid for that and it would cause an awful lot of disappointment to the travelling public.”


(viii)	The Deputy Traffic Commissioner gave a written decision.  He reviewed the history and the evidence, most of which was undisputed.  As to the prohibition notices he stated:-


	“..... there are 21 prohibitions mentioned against this licence since [the public inquiry in November 1998], the first of which appeared four days after the inquiry.  Three of those prohibitions were marked “S” for significant lack of maintenance and some of the others gave me cause for concern in that they appear to me to represent a hazard to other road users and/or the passengers on the vehicle concerned.  The fact that vehicles were allowed to be put back into service with defects still outstanding and not properly repaired is unacceptable, especially for PSVs, and I share the concern of the Vehicle Inspectorate in this regard.  I cannot accept Mrs Williams’ contention that she has not sustained prohibitions of a “mechanical” nature over the past twelve months, there appear to me to have been ten since July 2000, two of which have been “S”.  The fuel leak was initially attended to and repaired by an unskilled employee and his work was not signed off by a skilled fitter, with the result that the fuel leak persisted for two days until the examiners checked the vehicle.  All these matters occurred at a time when I would have expected the operator’s record to be the very best that I would see and free from maintenance related problems.”


(ix)	The Deputy Traffic Commissioner considered the Appellant’s evidence and her promises of improvement:-


	“In considering what action I should take to ensure public safety, whilst at the same time giving due credit to the operator on the matters which she has placed before me, I have to undertake a balancing act.  On the one hand there are the prohibitions incurred since the last public inquiry; there are the convictions recorded, both before and after the last public inquiry, and there are the shortcomings in her maintenance regime, by allowing vehicles to continue to operate after defects have been found.  The poor state of the vehicles examined, which were found only to be put to a “minimum standard” and about to succumb to prohibitions also gives me cause for concern.  There was poor supervision of staff, both fitting staff and drivers, leading to prohibitions and convictions.  On the other hand, the operator gives assurances that she has come to terms with those shortcomings.  She has employed a third fitter and intends to employ a manager to oversee the maintenance.  She offers to stand down as transport manager and employ someone “who is competent” and she even offers to have her vehicles tested every six months if that will assuage her situation.  I give all those undertakings due consideration, but in weighing up the balancing formula, I find them falling far short of what I would wish to see and I am still left with a grave concern about the operation of this licence.”


	The Deputy Traffic Commissioner went on to find that the Appellant had lost her good repute and that she had not fulfilled her maintenance undertaking.  He then made the orders mentioned above, including a withdrawal of the European Union Community licence.





4.	On the hearing of the appeal the Appellant was represented by Miss Emir, who had also appeared on her behalf before the Tribunal in
