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DECISIONS OF THE UPPER TRIBUNAL:

IT IS HEREBY ORDERED that the appeals be allowed to the extent that the adverse findings in relation to the operator’s repute, and the Transport Manager’s repute, shall be set aside. The operator’s licence will not be revoked. The condition specifying the maximum number of vehicles that the holder of the licence may at any one time use under the licence shall be varied from 21 vehicles to 12 vehicles. The operator shall now pay a financial penalty of £9,975 to the Welsh Assembly Government within 28 days.
Subject Matter:


Repute. Relevance or remoteness of matters raised under Schedule 3, Public Passenger Vehicles Act 1981 (as amended). Relevance of past regulatory history.
Cases referred to:

Heart of Wales Bus and Coach Limited [2008/470]

Priority Freight Ltd & Paul Williams [2009/225])

D & H Travel Ltd [2006/487]

Bryan Haulage Ltd [217/2002]

Paul Coleman t/a Coach UK Travel [T/2011/33]
REASONS FOR DECISIONS:

1) This was an appeal from the decision of the Traffic Commissioner for the Welsh Traffic Area made on 1 April 2011 when he revoked the operator’s standard national operator’s licence authorising 21 vehicles, under Section 17 and Schedule 3 of the Public Passenger Vehicles Act 1981 (as amended) as the holder of the licence no longer satisfied the requirement to be of good repute. In relation to local services, the Traffic Commissioner imposed a penalty of £9,975. The repute of the operator’s transport manager, Clayton Jones, was deemed to have been lost. 

2) The factual background to this appeal appears from the documents, the transcript and the Traffic Commissioner’s decision and is as follows:

(i) The operator is the holder of a standard national PSV operator’s licence, authorising 21 vehicles. Clayton Jones is the operator’s sole director and transport manager. The operator also holds a special restricted licence. Mr Jones has a long history of involvement with operators that have been called to public inquiry to face regulatory action. In a number of cases, there have been appeals to the Transport Tribunal. In Heart of Wales Bus and Coach Limited [2008/470] the tribunal set out Mr Jones’ relevant history as follows:

“He is mentioned in the following cases, all of which are available from the Tribunal’s website (currently http://www.justice.gov.uk/guidance/courts-and-tribunals/tribunals/transport/index.htm):

a)
2003/254 Alison Jones T/a Shamrock Coaches (appeal dismissed: Mr Jones provided management services.  An appeal to the Court of Appeal was dismissed)

b)
2004/330 RH & DT Edwards Ltd (appeal dismissed: Mr Jones was a consultant to the Company and gave evidence for it)

c)
2005/301 & 2005/327 RH & DT Edwards Ltd and Clayton Jones T/a Wales & Marches Bus Company (appeals dismissed: Mr Jones was transport manager of both Appellants and a director of the former and the sole trader in the latter).

d)
2006/482 Alison Jones T/a Shamrock Coaches (appeal dismissed: as a consultant Mr Jones gave evidence for his wife and himself made written submissions for the appeal).

Of the above, 2005/301 and 2005/327 were concerned expressly with maintenance, with there having been a history of prohibitions being issued.  Numerous shortcomings in maintenance were set out in the decisions, which speak for themselves.  Although the other cases involved financial penalties for timetable infringements these were all serious; and it is to be noted that in 2004/330 the Tribunal stated that: “payment was brought upon the Appellant by Mr Jones’ inept commercial judgment and poor management.” 
(ii) In February 2010, following a further public inquiry, the operator was ordered to pay a penalty of £4,800 in relation to unreliable local services. The Traffic Commissioner issued a stern warning as to future compliance. This decision was not the subject of an appeal.

(iii) The present case was listed for public inquiry on 6 August 2010 in order to consider matters relating to bus timetable compliance. The hearing was postponed and, before the public inquiry could be commenced, additional matters that the Traffic Commissioner considered might go to repute emerged, and were included. The first hearing took place on 25 October 2010 and the matter was adjourned to 2 December 2010 as, according to the Traffic Commissioner, yet further matters came to light that potentially went to repute. The case was further adjourned to 7 February 2011. Thereafter the Traffic Commissioner admitted a discrete piece of written evidence, and allowed the operator to comment on it. The Traffic Commissioner then reserved his decision.

(iv) The first significant adverse finding related to local services. The operator ran a number of local services. One of these (Service 18A Cardiff Central to Ely) was monitored from 17 March 2010 to 6 April 2010. Out of 148 observations, 27% were non-compliant. A follow-up smaller sample produced similar figures.

(v) The second significant adverse finding related to the taxation of some vehicles used on the special restricted licence. The operator had taken over a business called ‘Special Needs Caring Transport Ltd’ and intended to use its private hire vehicles for (but not exclusively for) the carriage of disabled people. Vehicles were also hired out to an organisation called Community Active Travel Services Ltd (CATS) that provided community transport services for elderly, infirm, disabled and disadvantaged people. On this basis, the operator taxed three vehicles at nil rate, as exempt from duty. Clayton Jones said that the Transport Manager at CATS told him that the vehicles did not need to be taxed. Subsequently, upon receiving an indication that this might have been incorrect, Mr Jones had a colleague speak to the DVLA. It is not known what questions were put to the DVLA. Mr Jones said he then made contact with the DVLA, asking the question as to whether a vehicle licensed as disabled could carry other people. He says that he was given an affirmative answer. Visits were then made to the DVLA when it became obvious that it was ‘a grey area’ and the decision was then made to tax the vehicles immediately. In the event, there was no corroboration from the DVLA in relation to the facts that they were given, or the advice that they then gave on the basis of those facts. Accordingly, at p.469 of the bundle, the Traffic Commissioner said:

“What I will be doing is asking that the DVLA write to confirm their view of the law relating to the taxation.”

It is not apparent from the bundle, however, that the Traffic Commissioner received this confirmation from the DVLA. If he did, it was not made available to the Appellant. Instead, in his written decision, the Traffic Commissioner said:

“In my judgment he (Clayton Jones) did not have effective management systems and his lack of management competence resulted in no-one checking this issue before use of the vehicles; certainly Clayton Jones himself did not check.”
(vi) The third significant adverse finding made by the Traffic Commissioner related to the operator’s Private Hire Vehicle (PHV) Operator’s Licence. Section 53 of the Local Transport Act 2008 came into effect in Spring 2009 and allowed Private Hire Vehicle owners to use their vehicles to run local bus services. Hackney Carriage owners have been able to do this since 1986. A special restricted licence can be granted by the Traffic Commissioner for the area in which the PHV licence is held. A number of rules apply, including a requirement that any vehicle used by an operator under a special restricted licence must be licensed under the operator’s private hire vehicle operator’s licence. Vehicles can be added to, or removed from, a private hire vehicle operator’s licence, which will generally have a start date and an expiry date which will remain unaffected by the addition or removal of vehicles. Before expiry, an operator who wishes to continue to operate private hire vehicles within the district of the council must seek a renewal of the private hire vehicle operator’s licence. The operator’s private hire vehicle operator’s licence expired on 23 August 2010. There was then a gap, until a new private hire vehicle operator’s licence was issued from 1 October 2010. The Traffic Commissioner said:

“I accept that Clayton Jones did not deliberately fail to renew his private hire licence and that if that had been the case it would have been an exceptionally grave matter. However, I make a finding that he was grossly negligent, indeed he was inept. It is of particular concern that since the renewal on 1 October 2010 his reaction was not to thank officers for pointing out the lapse in the licence; instead he made a number of unjustified personal attacks on named individuals. He has continued to blame others rather than accept advice and learn from his mistakes.”
(vii) The fourth significant adverse finding related to personal attacks on named individuals. Clayton Jones had wanted to allege that an official was guilty of perverting the course of justice, had made disparaging remarks about a former employee, and had written a letter entitled “The Dead Hand of your Bureaucracy on Job Creation” which contained criticisms of council officers, and allegations of improper conduct. Clayton Jones had claimed, in particular, that one officer’s conduct towards him was motivated by malice. The Traffic Commissioner found that these personal attacks were unfounded and that, as a consequence, Clayton Jones’ conduct was “unbecoming”. This, according to the Traffic Commissioner, had an adverse impact on the repute of the company.

(viii) The fifth significant adverse finding related to liability for non-payment of bills and other poor business practices. The General Manager of a hotel in Belgium used by school parties complained that a South Wales school had paid invoices in full to a company called St David’s Travel, but the hotel did not receive their share of the funds for accommodation provided to children on a school trip. Clayton Jones was the sole director of St David’s Travel. A separate complaint was made that a company of which Clayton Jones was sole director had failed to pay rent and was in breach of covenants.

3) At the hearing of this appeal, the Appellants were represented by Mr Rhys Thomas of Counsel who submitted a skeleton argument for which we were grateful.

4) The first point raised related to the Traffic Commissioner’s approach to the history of licences involving Clayton Jones. Mr Thomas submitted that too much weight had been attached to a history described by the Traffic Commissioner as “long and unhappy”.

5) We see no merit in this submission. The Traffic Commissioner explained:

“The fact that Clayton Jones has such an unhappy history is relevant to my present deliberations in so far as it goes to previous warnings, education and advice received. I remind myself that I must consider the operator, namely the limited company, as at the date of the public inquiry but the history informs my decision when I pose the Priority Freight question” (see Priority Freight Ltd & Paul Williams [2009/225]).
6) This was the approach taken by the Transport Tribunal in Heart of Wales Bus and Coach Limited. As a context and background for the Traffic Commissioner’s considerations, we find nothing objectionable in his finding that Clayton Jones had a long-standing and poor compliance record as an operator, director, transport manager and consultant.
7) The next issue raised by Mr Thomas related to the admitted failure to operate ordinary local services in accordance with the registered timetable. At paragraph 39 of the Traffic Commissioner’s decision he stated:

“Bus Compliance Officer Michael Anderson reminded me that the operator’s standard national licence had authorisation for 21 vehicles and had 9 registrations as of 1 June 2010. His evidence was that 27.03% of the services run on that licence were not in compliance with the Practice Direction on the subject of timetable compliance, and were unsatisfactory.”

At Paragraph 42 the Traffic Commissioner wrote:

“Bus Compliance Officer Anderson told me that as a result of Clayton Jones claiming that his services were more reliable than that found by VOSA, he undertook a further short exercise for 3 hours. This also showed 25% were unsatisfactory”

In fact, as Mr Thomas submitted, the non-compliance set out above did not relate to all of the operator’s local services, merely to one service, namely 18A - Cardiff Central to Ely.

8) This slip is regrettable but it is not, we think, fatal to the sustainability of the Traffic Commissioner’s approach under the relevant provisions of the Transport Act 1985 and the Transport Act 2000 as amended by the Local Transport Act 2008. The operator did not argue before the Traffic Commissioner that the Bus Monitor’s findings were statistically unrepresentative or that there was a reasonable excuse for the non-compliance. Rather, the argument related to action taken by the Operator to try and remedy the situation once the operator became aware of it. It is said that employees were disciplined or dismissed and VOSA accepted that an application to vary the service, with effect from the 1/6/2010, was made on the 6/4/2010 (which was the last day of the monitoring exercise which ran from 17 March 2010 to 6 April 2010). This application, therefore, pre-dated the letter from VOSA dated 13/4/2010, seeking an explanation. Against this, however, was the history (see paragraphs 2(i) and 2(ii) above). In particular, the Traffic Commissioner noted that, in February 2010, he had told Clayton Jones, in clear terms, that he must ensure that all was in order before attempting to run a registered service and that it was the responsibility of an operator to ensure that full and appropriate management controls were in place before operating. Taking the evidence as a whole and the Traffic Commissioner’s approach to this issue in context, we do not believe that the Traffic Commissioner was in any doubt as to the nature and extent of the evidence of non-compliance. The Transport Act 2000 as amended by Sections 64 and 65(1) of the Local Transport Act 2008 gives the Traffic Commissioner substantial powers to order the payment of a penalty, other sums, or compensation. Despite the “long and unhappy history”, the amount ordered by way of penalty was significantly less than the maximum allowed by law.

9) Mr Thomas nevertheless submitted that the penalty of £9,975 was wrongly given and manifestly excessive, considering that the revocation of the licence would effectively mean the closure of the business. Moreover he argued that, in the light of the evidence, the public inquiry should not have been convened in the first place.

10) We do not agree. The decision to call a public inquiry falls to the Traffic Commissioner, not to officials, and is part of the Traffic Commissioner’s independent judicial function. The Traffic Commissioner may have regard to recommendations from his staff or others but, in the present case and in the light of the history of non-compliance, we think that the Traffic Commissioner’s decision to hold a public inquiry was unsurprising. We also reject the suggestion that the financial penalty was plainly wrong or manifestly excessive. Even though there were no complaints from the public, we conclude that, with Clayton Jones’ history, the penalty was within the appropriate range, irrespective of whether this standard national licence fell to be revoked on repute grounds.

11) The next substantive submission raised by Mr Thomas related to the Traffic Commissioner’s findings arising from the use of nil-rate vehicle excise discs on three vehicles. Mr Thomas pointed out that the Traffic Commissioner had not obtained a definitive  letter from the DVLA and, in those circumstances, he should not have made adverse findings in relation to the taxation of vehicles used to provide transport for (but not exclusively for) disabled people and their carers.

12) It is clear from paragraph 36 of the Traffic Commissioner’s decision that he took the view that if a minibus had a nil-rate tax disc, then the vehicle must then be used exclusively for the transportation of disabled passengers and their carers. This may or may not be a requirement for those operating a vehicle with a nil duty tax disc on the basis of a valid exemption, but it is not the basis upon which a valid exemption will be granted to a minibus operator in the first place. Schedule 2 of the Vehicle and Registration Act 1994 applies. Paragraph 19 does not provide any exemption to the operator. Paragraph 20 provides that a vehicle other than an ambulance used for the carriage of disabled people “by a body for the time being recognised …” for the purposes of this paragraph is an exempt vehicle. A body will only be recognised for these purposes if an application is made and it is established that the body is concerned with the care of disabled people. It was conceded before us that the operator had never applied for, and had never been granted, recognition as a recognised body. Thus, whether or not used exclusively by disabled people and their carers, the operator was not entitled to benefit from the duty exemption.

13) We think that it is unfortunate that the Traffic Commissioner appears not to have followed up on his indication that further evidence from the DVLA would be sought. The tribunal is in no doubt that the operator should not have taxed any vehicles at nil rate without receiving appropriate recognition. However, we consider that there are mitigating features, including the fact that the issue is complex. Indeed, the Traffic Commissioner seems to have focussed on the question of exclusive use rather than on the question of recognition under Schedule 2, Paragraph 20.  Accordingly, what might appear to be a cynical ruse to avoid paying vehicle excise duty at the correct rate may not, upon closer examination, be so. It can, of course, be said that the operator should have obtained accurate advice before taxing his vehicles at nil rate, but Clayton Jones corrected the matter when the exemption was questioned and, since the operator did take over some vehicles from ‘Special Needs Caring Transport Ltd’, and did provide some vehicles for disabled people as part of its business, we find some basis for the misapprehension. We conclude that this aspect of the case against the operator should attract little adverse weight. 

14) The next point referred to the operator’s failure to ensure that its private hire vehicle operator licence was renewed after 23 August 2010 without a break. There was a gap from 24 August 2010 to 30 September 2010, before the relevant local authority issued a new licence, commencing 1 October 2010. Various technical points were raised on behalf of the operator that, in our view, lacked merit. However it seems to us that the key point is that no adverse action was taken by the local authority (who are responsible for the issue of the operator’s private hire vehicle operator’s licence) in relation to this error, and there was no evidence before the Traffic Commissioner that the operator actually operated any public service vehicles that depended upon the continuation of the private hire vehicle operator licence during the period of the gap except, perhaps, for one customer. The Traffic Commissioner accepted that Clayton Jones did not deliberately fail to renew his private hire vehicle operator licence and a good part of the public inquiry focussed on the fact that the flexible services registered under the special restricted licence (which, we think, requires the underlying currency of a valid private hire vehicle operator licence) were not actually being run. Accordingly, in our view, the Traffic Commissioner should have drawn back from attaching significant adverse weight to this matter.

15) The next submission was that Mr Jones’ liability for non-payment of bills (if he was liable), and breach of covenants (if they were breached) was too remote to go to repute. Moreover, if the Traffic Commissioner wished to explore these matters then, according to Mr Thomas, he failed to do so adequately. The difficulty in relation to the monies due to the hotel in Belgium, for example, arose because of a dispute in relation to VAT, which was not chargeable on the transport, but was chargeable in relation to accommodation.

16) Linked to this was the next point, relating to the Traffic Commissioner’s judgements in relation to Clayton Jones’ allegations against other people. For example, there had been a long history of disagreement between Clayton Jones and one council official, going back to the 1980s. Clayton Jones, a colourful character in the area, had been an elected member in the same district council, and a number of conflicts had arisen.

17) The relevant statutory provision is Schedule 3 of the Public Passenger Vehicles Act 1981, as amended:

Good repute

1 (1) In determining whether an individual is of good repute, a traffic commissioner shall have regard to all the relevant evidence and in particular to—

(a) relevant convictions of his and of his employees and agents; and

(b) such other information as the commissioner may have as to his previous conduct, in whatever capacity, in relation to the operation of vehicles of any description in the course of a business.

(2) In determining whether a company is of good repute, a traffic commissioner shall have regard to all the relevant evidence and in particular to—

(a) relevant convictions of the company and its officers, employees and agents; and

(b) such other information as the commissioner may have as to previous conduct of—

(i) the company’s officers, employees and agents in relation to the operation of vehicles of any description in the course of any business carried on by the company; and

(ii) each of the company’s directors, in whatever capacity, in relation to the operation of vehicles of any description in the course of any other business.
18) The Transport Tribunal considered the question of remoteness in D & H Travel Ltd [2006/487]. In this case, a Mr Henderson was the director of D & H Travel and he had faced a sex discrimination claim.  He had failed to appear and he was ordered to pay damages to the claimant.  She was an employee of the Company and the allegations involved improper comments and incidents of contact at staff parties.  Mr Henderson later appealed and the damages were reduced.  The Transport Tribunal said:
“In deciding relevance it is obvious that a line has somewhere to be drawn and we think that if the Traffic Commissioner had considered this wording (Schedule 3, above) she would have realised not only that the conduct, although serious, did not relate to the operation of vehicles in the business but also that the circumstances were such that it was inappropriate to introduce it under the general provisions.  We hope that in future Traffic Commissioners will think hard before admitting this type of evidence, unless plainly relevant.
19) In Priority Freight Ltd the tribunal said that, before answering the question posed in Bryan Haulage Ltd [217/2002] namely, “Is the conduct such that the operator ought to be put out of business?” it will often be helpful to pose a preliminary question namely, “How likely is it that this operator will, in future, operate in compliance with the operator’s licensing regime?”  If the evidence demonstrates that it is unlikely then that will tend to support a conclusion that the operator ought to be put out of business.
20) It follows that the more tenuous the link between the conduct complained of (on the one hand) and the question of future compliance posed in Priority Freight Ltd (on the other), then the harder it will be to find that the conduct is relevant to the Bryan Haulage question. 

21) We accept that repeated failure to pay invoices, especially invoices submitted to an operator in relation to the operation or maintenance of authorised vehicles, may be relevant. We would even accept that now, five years after the D & H Travel decision (which concerned alleged sexual discrimination), a gross and proved case of sexual harassment by an operator, director or Transport Manager may, depending on its facts, be something that a Traffic Commissioner could, or even should, consider under the general provisions relating to relevant evidence. But in the case before us there were disputes relating to VAT, old political scores going back decades, and the complexities inherent in landlord and tenant law and covenants. There were no recent criminal convictions to consider, or recent judgments from the County Court to read. The Traffic Commissioner’s written decision is short on specific proved examples of wholly improper conduct and, where they are specified, they have not been adequately tested and analysed in the way that they would be in, say, a civil court. Different people have different ways of doing business.

22) We also accept that aggressive, intimidating or manifestly unfounded allegations against VOSA officials, bus monitors and others with a direct connection to the operator’s use of authorised vehicles, or a direct connection with enforcement or compliance, may be relevant. Generally, however, to cross the line, Traffic Commissioners should require evidentially established and relevant conduct that is patently unacceptable in a regulated industry that requires operators and Transport Managers to be of good repute. There will be cases where it is only necessary to set out the conduct in question to make it apparent that the operator ought to be put out of business.  We are, however, satisfied that this was not such a case.  On the contrary this was a case that called for a careful assessment not only of the weight to be given to the various issues raised, but also of the relevance, having regard to the wording of Schedule 3.
23) In our view, on the particular facts before us, the issues relating to Clayton Jones’ involvement in other companies that had unresolved civil disputes, and qualitative or subjective judgments relating to his manner, personality and dealings with others should not have been taken into account in relation to repute. Moreover, although we can well understand that the Traffic Commissioner was sympathetic to council officials and others who had been on the receiving end of Clayton Jones’ displeasure and may even have felt bullied by him, we conclude that it was not possible for the Traffic Commissioner to reach sustainable judgements in relation to the detail of all these matters without substantially diverting himself from the principal purpose of the public inquiry, which was to encourage and, if necessary, enforce operator compliance.
24) The next point related to the alleged failure to operate a flexible service under the special restricted licence which, Mr Thomas submitted, had adversely influenced the Traffic Commissioner. We have not recorded this above as an issue upon which the Traffic Commissioner made a significant adverse finding because, in our view, he does not appear to have done so. Nevertheless, we think it appropriate to give a brief summary of the legal framework, and our views in response to the submissions made.

25) Six flexible services were registered to commence operation with effect from 4 May 2010. In fact, as far as it was possible to tell, the services did not operate because the operator had not received an assurance from the relevant local authorities that they would support these services under the Concessionary Fares Scheme. Although it may be argued that the operator should have clarified the position with the local authorities before registering the flexible services, the Traffic Commissioner drew back from making significant adverse findings in this regard. We think that the Traffic Commissioner was right to be cautious.
26) The current requirements aim to make it easy to register flexibly routed services, particularly those that run in areas that do not have a good bus service. A flexible service is a local service (that is, a journey of less than 15 miles as the crow flies) that goes to one or more local communities or neighbourhoods within a specified geographical area. There may be fixed sections of the route but the vast majority of the journey will be flexibly routed so it is not necessary to define the roads used in advance. Seats must be pre-booked, be available to the general public and separate fares (i.e. each passenger pays the same fare for the same journey regardless of how many other passengers are on board) must be charged. The area of operation can be shown on a map and must be clearly defined but operators do not have to have a published timetable. 

27) Services run under the authority of this operator’s special restricted licence were largely run as flexible services from ‘Anywhere’ to ‘Anywhere’. Accordingly, without detailed records being kept by the operator, they were (as the Traffic Commissioner noted) exceptionally hard to enforce. Guidance published suggests that records of the bookings accepted must be kept for a period of 12 months (i.e. the date and time of the booked pick-up and drop-off, together with the actual pick-up and drop-off times on the day of the journey, and a note of the passengers’ names and contact details). However, the Traffic Commissioner took the view that this was non-statutory guidance only. Accordingly, he made a direction, which has not been challenged on appeal.  In these circumstances, although an extraordinary amount of time at the public inquiry was spent examining what Mr Jones was and was not told about the availability of concessionary fares, the end result was unremarkable. The failure to run flexible services, although alleged, was hard to prove, and the direction to keep records in future was eminently sensible.
28) The next point related to the timing of the public inquiries. The first hearing was adjourned from 25 October 2010 to 2 December 2010, and then to 7 February 2011. Mr Thomas submitted that this offended against the rules of natural justice, particularly as some evidence was only served shortly before the various hearings.

29) We find no breach of natural justice. As we said in Paul Coleman, in a fluid jurisdiction such as this, where operators continue to operate after the preparation of initial evidence and a call-up letter, or new issues come to light after the initial call-up letter, it is entirely appropriate that there be scope for raising additional matters, subject to ensuring that an operator has proper notice of all relevant adverse evidence and grounds for regulatory action, and an adequate opportunity to address all relevant issues before a Traffic Commissioner makes his or her final decisions. The principal reason for the adjournments in the present case was a desire on the part of the Traffic Commissioner to be fair, and to ensure that the operator had an adequate opportunity to address all the issues raised. We agree that, if the time gaps between hearings become too stretched, this may make it hard to get a grip of a case, or to recollect earlier evidence. But, having decided to raise a large number of matters, the Traffic Commissioner was right to ensure that the requirement for fairness was observed, even if this meant adjourning for some weeks.

30) The next point made was that the Traffic Commissioner erred in failing to take into account that the case did not involve maintenance failings, complaints in relation to local services from members of the public, or convictions.

31) The tribunal accepts that the case could have been much worse, but in most cases it is usually possible to identify an issue that has not arisen. This will not necessarily render the issues that have arisen as any less serious. As we said in Paul Coleman t/a Coach UK Travel [T/2011/33], the absence of a negative factor in relation to an area of compliance does not necessarily equate to a positive factor. In our judgment, this case turned on the adverse findings that the Traffic Commissioner made, and the consequences of those adverse findings, rather than on matters that sometimes arise, but did not arise here.

32) Finally, we should refer briefly to the evidence in relation to financial standing, which has not been challenged. Evidence which was heard in camera established that the operator only had sufficient finance for a licence authorising 12 vehicles. Clayton Jones subsequently told the Traffic Commissioner that he had “actually sent a letter to Leeds to reduce it to the twelve, as we agreed”. 

33) In conclusion, we have found that, in a number of material respects, the Traffic Commissioner fell into error. We accept that this case was complicated, and was made more so by the addition of issues as matters progressed. However, in our judgment, the inclusion of matters that should not have been included in the Traffic Commissioner’s considerations in relation to repute, together with our finding that some matters (although rightly included) could not attract significant adverse weight, require us to take a different view from that of the Traffic Commissioner. We hold that the findings in relation to the operator’s repute and the consequent revocation cannot stand. This means that the findings relating to Clayton Jones’ repute as Transport Manager must also be set aside because it was the Traffic Commissioner’s view that Clayton Jones’ loss of repute as Transport Manager followed from the conduct that led to the operator’s loss of repute. We have also found that some findings were justified on the evidence and were not plainly wrong. In particular, we find that neither reason nor law impel us to interfere with the penalty imposed under Section 155 of the Transport Act 2000 (as amended). 
34) It is clear that, in relation to finance, there has been a material change in the operator’s readily available capital and reserves since authorisation for 21 vehicles was originally granted. Accordingly, we consider that, had he not revoked the licence, the Traffic Commissioner would have been bound to consider varying the condition specifying the maximum number of vehicles, having their operating centre in the area of the Traffic Commissioner, which the holder of the licence may at any one time use under the licence.
35) We therefore allow the appeal to the extent that the adverse findings in relation to the operator’s repute, and the Transport Manager’s repute, are set aside. Consequently, the operator’s licence will not be revoked. Instead, we vary the condition specifying the maximum number of vehicles that the holder of the licence may at any one time use under the licence from 21 vehicles to 12 vehicles. We further direct that the financial penalty of £9,975 shall now be paid within 28 days to the Welsh Assembly Government. For the avoidance of doubt, we confirm that the Traffic Commissioner’s directions in relation to the operator’s special restricted licence also stand, and must be complied with.
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Judge Mark Hinchliffe, DCP
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