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IN THE UPPER TRIBUNAL



ADMINISTRATIVE APPEALS CHAMBER

(TRAFFIC COMMISSIONER APPEALS)

ON APPEAL FROM THE DECISION OF NICK JONES, 

TRAFFIC COMMISSIONER for the WELSH TRAFFIC AREA, 

DATED 10 JUNE 2011
Before:

Judge Mark Hinchliffe, Deputy Chamber President (HESC); Judge of the Upper Tribunal.
Leslie Milliken, Member of the Upper Tribunal.
George Inch, Member of the Upper Tribunal.
Appellant:
D A LEWIS UPVC INSTALLATIONS LTD  (Operator)

DAVID ANDREW LEWIS  (Director)

Attendance:
For the Appellants: 
Mr James Backhouse, Solicitor

Appeal heard at: 
Victory House, London
Date of hearing: 
7 September 2011
Date of decision: 
23 September 2011
DECISION OF THE UPPER TRIBUNAL:

IT IS HEREBY ORDERED that the appeal be allowed
Subject matter:


“Functus Officio” after a warning letter;

Interference with a digital tachograph by use of a magnet;

Indications as to the likelihood of revocation and disqualification;

Senior Traffic Commissioner’s Guidance on Delegation of Powers.
Cases referred to:
Martin Dawes v Treasure & Son Ltd [2010] EWHC 3218 (TCC)

2009/516 F Ahmed & H Ahmed

2003/314 Leigh Robbins & Rebecca Gillett

2003/350 Al Madina Transport Ltd

2009/225 Priority Freight Ltd & Paul Williams
REASONS FOR DECISION:

1) This was an appeal from the decision of the Traffic Commissioner for the Western Traffic Area made on 10 June 2011 when he revoked the operator’s standard international goods vehicles operator’s licence authorising 5 vehicles and 5 trailers under sections 26(1)(c)(ii), 26(1)(c)(iii), 26(1)(f), and 27(1)(a) and Schedule 3 of the Goods Vehicles (Licensing of Operators) Act 1995 [“the Act”]. The Traffic Commissioner did not disqualify the operator, which is a limited company, but he disqualified its sole director, Mr David Andrew Lewis, for a period of 18 months.

2) The factual background to this appeal appears from the documents, the notes of evidence from the Traffic Commissioner and Court Clerk, and the Traffic Commissioner’s decision, and is as follows:

(i) The Appellant operator is the holder of a standard international goods vehicle operator’s licence authorising 5 vehicles and 5 trailers. Mr Lewis is its sole director. The licence was granted in March 2009.

(ii) At approximately 03:00 hours on 22 May 2010, Mr Colin Tansley, a VOSA Traffic Examiner, observed a 3-axle articulated vehicle and trailer brought into a checkpoint by a VOSA officer. Mr Lewis was the driver of the vehicle. The vehicle was unladen and was on a journey that had originated in Kent. A vehicle examiner carried out a mechanical inspection and found a circular magnet attached to the gearbox sender unit and held in position by plastic tape. The effect of the magnet was to interrupt the data pulses being sent to the vehicle tachograph unit which had the consequence of showing the vehicle at rest when, in fact, it was being driven. An immediate prohibition notice was issued to Mr Lewis.

(iii) On 24 May 2010, Mr Davie, the operator’s Transport Manager wrote to Mr Lewis placing on record the concern he had about the effect that Mr Lewis’ action might have on the company’s business. He said: “Ultimately, the Traffic Commissioner could revoke your operator licence, thus virtually destroying both your windows business that you have built up over many years, and the new haulage side that you have just started to establish”.

(iv) On 20 December 2010 Mr Lewis pleaded guilty to an offence of making a false tachograph record. He was fined £250, with £200 costs.

(v) On 15 January 2011 Mr Lewis wrote to the Traffic Commissioner at his Birmingham office to inform him of this conviction. He said that, in order to take his daily rest, he had pulled into a lay-by but, in the early hours of the morning, he heard voices outside his vehicle. Two men were walking alongside his trailer, although they left when spoken to. Mr Lewis had not completed his daily rest period but, fearing that the men might return, he decided to move to a safer place. Mr Lewis says that, knowing that he had not completed his daily rest (he was one hour short) he disconnected the magnetic fixing from his CB radio and taped it to his gearbox. In the event, he ended up driving much further than he had originally intended, and was stopped approaching Membury services. In disclosing the conviction, Mr Lewis says that he felt “regret and a considerable degree of shame”. He concluded:

“My Transport Manager has left me in no doubt of the seriousness of this offence which has put at risk all that I have tried to build over the years. The last few months have been extremely stressful for me as I anxiously waited first, for the outcome of the court case and, ultimately, your consideration of the action. In mitigation I can only draw your attention to my previously unblemished record – you will note that my operator licence record is free from any offences or prohibitions and that I have held diligently to all of the undertakings on that licence. I hope that you will see this transgression, as serious as it was, as a single act of stupidity which mars an otherwise exemplary record. It is, I assure you, an act that will never be repeated.”

(vi) An undated memo addressed to the Traffic Commissioner from Mark Edwards at VOSA SIU Area Office states that Mr Lewis’ letter “was referred to the Office of the Traffic Commissioner [OTC] in Bristol who, in turn, made a recommendation back to the OTC in Birmingham for a warning letter to be issued. A copy of the actual recommendation is in the tribunal’s papers and, oddly, it is on a VOSA - not OTC - memo (dated 28 January 2011). In the memo, Leona Jeganathan recommended a warning letter, and there is then a handwritten endorsement upon it, signed by Steve Patel and dated 8 February 2011, that: “Warning letter agreed by OTC office”.

(vii) A warning letter was then issued on OTC letterhead, dated 8 February 2011 and signed by a Wayne Morris. The letter stated:

“I refer to your letter dated 15th January 2011. The assurances given and the efforts being taken by the company have been noted and placed on file. The company are advised that this letter serves as a warning and that should further reports of an adverse nature be received, the contents of this letter will be taken into account”.

(viii) It appears that none of this crossed the desk of the Traffic Commissioner personally and it may be that he only learned of the warning letter when he was asked to consider calling Mr Lewis up to a driver’s conduct hearing. In any event, we have not been shown any further internal submissions or notes either to or from the Traffic Commissioner.

(ix) On 7 April 2011, some two months after the warning letter was sent to Mr Lewis, a call-up letter was sent, also on OTC letterhead and also signed by Wayne Morris. The sole issue raised was the incident on 22/5/2010, and the prohibition, conviction and breach of undertaking arising from it.

(x) Mr Lewis’ letter disclosing the conviction, and the subsequent warning letter sent to him, are mentioned in the call-up letter at point 5 of the “Evidence the Traffic Commissioner will consider”:

“5) The Traffic Commissioner will also take into account the company’s previous history as an operator, in particular a letter issued by the (sic) Mr David Andrew Lewis to our office dated 15th January 2011 and a Warning Letter issued by our office dated 8th February 2011.”

(xi) The public inquiry took place on 12 May 2011 at Cardiff Magistrates Court. Mr Lewis attended, along with his Transport Manager. VOSA Traffic Examiner Tansley gave evidence against Mr Lewis. It subsequently transpired that the recording equipment was not working, so the tribunal does not have the benefit of a transcript. Instead, the Traffic Commissioner has kindly prepared a typed summary of his notes (and also provided us with a copy of his handwritten notes). We also have a copy of the Court Clerk’s notes, which indicate, after ‘Opening Speech and Remarks’ that: “Warning Letter sent without authority. False records would always be more than a warning”. Later on, the Court Clerk’s notes record that, when Mr Lewis was giving evidence, the Traffic Commissioner told Mr Lewis that he could “expect revocation and disqualification on both operator and HGV driving entitlement”.

(xii) The Traffic Commissioner’s notes indicate that he set out his view as to the seriousness of the allegations at the beginning of the hearing and, towards the end of the proceedings, the Court Clerk’s notes indicate that the Traffic Commissioner outlined what action he could take, including “suspension for 6 months”. There was a brief discussion about the commercial consequences of such an order. The Traffic Commissioner reserved his decision and issued a written decision dated 10 June 2011.

(xiii) At paragraph 5 of the decision, the Traffic Commissioner wrote:

“I raised a preliminary point at the commencement of the hearing. I discovered that in respect of the operator’s licence, a warning letter had been sent out by a member of staff employed by VOSA in the Office of the Traffic Commissioner in Birmingham. This was not with my authority and no permission has been given or ever would be given to issue a warning for a case of falsification of records by use of magnets. I explained that no delegated authority existed for such an action and any grievance that the operator had on this was between the operator and VOSA. No issue was taken by the operator on this although it impacted on my decision as set out below where I have indicated that in the interests of fairness, the disqualification periods should be reduced.”

(xiv) The Traffic Commissioner confirmed the Court Clerk’s notes in relation to what he told Mr Lewis that he might expect. At paragraph 34 of the decision, the Traffic Commissioner stated:

“I told David Lewis at the hearing that he should have an expectation that I would revoke and disqualify”.

At paragraph 18, the Traffic Commissioner set out his views of the gravity of using magnets to deceive regulatory authorities. He said:

“In the case of an owner driver who uses magnets there must be expectations that both the vocational driving licence and the operator’s licence will be revoked, together with disqualification periods. The principal issue to be resolved in each case is the period of disqualification to apply”.

And at paragraph 20:

“In my judgment, the use of a magnet by a driver and/or an operator must be seen by operators and drivers as rendering the strongest regulatory action as inevitable”.

And at paragraph 21:

“… the seriousness of the use of a magnet is a factor that is far too serious to avoid any revocation and disqualification … the previous good history of an operator and driver can and will be a factor in considering any period of disqualification, but in my judgement it should not avoid disqualification where a magnet is used to deceive.”

(xv) In the event, the Traffic Commissioner revoked the licence on grounds of loss of repute, conviction sustained, prohibition issued, and breach of undertakings. The company was not disqualified but Mr Lewis, as its director, was disqualified from holding or applying for an operator’s licence in all traffic areas as an individual, partner, director or person with a controlling interest in a company, for a period of 18 months. The Traffic Commissioner also revoked Mr Lewis’ HGV vocational driving entitlement, and disqualified him from holding or applying for a vocational licence for a period of 12 months.
3) At the hearing of this appeal, the Appellants were represented by Mr James Backhouse who submitted a skeleton argument for which we were grateful.
4) The first point made was that, following the issue of the warning letter, the Traffic Commissioner was “functus officio”. Mr Backhouse submitted that it was insufficient for the Traffic Commissioner to just say that the letter had been sent without authority, and he argued that the matter required “more care”. Mr Backhouse said that the presumption must be that a letter from the OTC can be relied upon, since operators are entitled to some finality. Mr Backhouse placed before us a document entitled “Traffic Commissioners’ Service Level Agreement” dated 18 August 2008 in which, we noted, the “Office of the Traffic Commissioner” is defined as “Staff in the Public Inquiry Team and any secretarial support”. We respectfully adopt this definition of the OTC.
5) We are not aware of any relevant jurisprudence from the Upper Tribunal (Transport) or the Transport Tribunal on the point. Mr Backhouse did not refer us to any relevant previous decisions and the tribunal’s digest does not assist.
6) We take “functus officio” as meaning “having performed his office”. In the arbitration context, Akenhead J. said in Martin Dawes v Treasure & Son Ltd [2010] EWHC 3218 (TCC) that the expression "functus officio" is not a term of art but it describes or implies the point at which an arbitrator has exhausted or concluded all that he or she had jurisdiction to deal with. Similarly, we would hold that a Traffic Commissioner, exercising judicial functions, becomes “functus officio” once, in relation to any particular matter, he or she will be said to have discharged their duty, and to have no further part to play. The question is - when does that moment arise? The general rule is that a final decision of a court cannot be re-opened except by way of lawful appeal, but the rule applies only after the formal judgment has been drawn up, issued and entered in the court records. It is also subject to two exceptions: where there has been a slip in drawing up the decision (and many jurisdictions have a ‘slip rule’ to allow for rectification), and where, for some other reason, it is established that the document does not properly and accurately convey what the judicial decision-maker clearly and manifestly intended or indicated that it should say.
7) At the public inquiry, the Traffic Commissioner said that the warning letter had been sent out by a member of staff “employed by VOSA in the Office of the Traffic Commissioner in Birmingham”. He said that the warning letter was not sent with his authority and that no permission had been given or ever would be given to issue a warning for a case of falsification of records by use of magnets. He explained that no delegated authority existed for such an action and any grievance that the operator had on this was between the operator and VOSA.
8) The Local Transport Act 2008 requires the Senior Traffic Commissioner to provide guidance and directions as to the way in which the Traffic Commissioners will approach the exercise of their statutory functions, and there is statutory guidance from the Senior Traffic Commissioner dealing with this. According to the guidance, a decision to hold a public inquiry should not be delegated to staff, but a decision to take no further action with respect to goods vehicle and passenger vehicle operators can be taken by designated staff of appropriate seniority.

9) Accordingly, if this reflects current practice (and we believe that it does) there appears to be no general principle preventing appropriate staff in the OTC from deciding to take no further action in respect of a matter reported to them, and (unless some clear restriction is imposed) no reason why staff cannot, instead, issue a warning letter from the Traffic Commissioner’s office. We have not been shown any document from the Traffic Commissioner to demonstrate either that he does not permit staff to send out any warning letters on his behalf without first seeking his explicit authority, or that he has published clear limitations or exceptions to the general rule setting out what sort of matters may be dealt with by way of warning letter without explicit reference to him, and what sort of matters must be referred to him. Nor is there any suggestion that this particular warning letter was improperly sent after the Traffic Commissioner had specifically instructed staff to convene a public inquiry. Consequently, although we accept that the warning letter was not sent with the Traffic Commissioner’s knowledge or explicit authority, we have no evidence that it was sent contrary to clear and specific instructions, or contrary to any general delegation of powers, or in bad faith.

10) Having said this, we are not persuaded that too technical an approach, or reference to delegations, helps a great deal. What is clear is that a mutually understood procedure was followed by staff in different OTC offices, the outcome of which was that a warning letter was sent to the operator from the relevant OTC which, on any sensible construction, would lead a reasonable operator to conclude that there would be no further action taken in respect of the particular matter unless the Traffic Commissioner received a further report of an adverse nature in relation to something new.

11) Although there is no jurisprudence from this jurisdiction in relation to “functus officio”, there is a strong theme that can be discerned in relation to the general principles that the tribunal has previously had in mind when considering regulatory action taken by Traffic Commissioners. As the Upper Tribunal put it in 2009/516 F Ahmed & H Ahmed: 
“Essentially the position is one of fairness”. 

12) One only has to read the letter from the operator to see how he was feeling as he awaited a response to his letter notifying the Traffic Commissioner of the conviction. He said: 

“The last few months have been extremely stressful for me as I anxiously waited … your consideration …”
13) Thus it can be readily seen that operators in this position may well put their businesses (if not their lives) ‘on hold’ pending a decision from the Traffic Commissioner. Investment in a business may be deferred, for example, binding contracts or commercial opportunities may be turned down or postponed, and business expansion or job offers to new staff may be shelved. Then, if a warning letter is received from the OTC, with the clear inference that no further action will be taken in respect of the matter, an operator may take irreversible steps to move on and will, hopefully, resolve never to place himself in that position again. Commercial decisions might reasonably be taken, and binding agreements might reasonably be made, on the basis that no further action in relation to the licence will be taken unless new factors occur or emerge.
14) It therefore seems to us quite unacceptable that, two months after the warning letter was sent and received, and totally out of the blue, a call-up letter should be issued to the operator and, to add insult to injury, this call-up letter referred to the previous warning letter as if it related to something else from the past, and would now count against the operator.

15) Quite apart from the policy implications and practical repercussions if operators can no longer rely on letters sent to them from the OTC, we are satisfied that proceeding with this public inquiry after the issue of a warning letter was unfair. The warning letter was clearly issued by the OTC and there is no evidence before us that any member of the Traffic Commissioner’s staff was acting ultra vires, or directly contrary to clear, laid down and well-known guidelines or procedures. Nothing new had arisen to justify convening a public inquiry and so, on these facts, we think that the Traffic Commissioner should have considered it unfair to proceed, and should have regarded himself as “functus officio”.
16) We would only add that we were surprised at the blurring of the boundaries between VOSA and the OTC in this case. At this public inquiry, a VOSA Traffic Examiner gave evidence against the operator. The Traffic Commissioner may have had to determine a conflict of evidence between the VOSA witness and the operator. Traffic Commissioners, rightly, assert their judicial independence and separation from VOSA. And yet a person described as working in the OTC in Bristol made a recommendation back to the OTC in Birmingham using a VOSA Memo. Then, when seeking to distance himself from the warning letter issued by his office, the Traffic Commissioner said it had been sent out by “a member of staff employed by VOSA in the Office of the Traffic Commissioner in Birmingham” (which may be technically true, but it does little to emphasis the separation between VOSA staff and staff in the OTC) and he also suggested that any grievance that the operator had on this was between the operator and VOSA. For our part, we think that if the public and operators are to have faith in the Traffic Commissioners’ judicial independence, Traffic Commissioners and their staff should take great care to maintain an appropriate distance and a clear separation, and Traffic Commissioners should, so far as practicable, be prepared to take some responsibility for the lawful actions of their staff.
17) Having concluded that, in these circumstances, the Traffic Commissioner was plainly wrong to have gone ahead with the public inquiry, we have considered whether it is necessary or appropriate to address the other points made by Mr Backhouse - which related to the Traffic Commissioner’s alleged failure to keep an open mind during the public inquiry, and the disproportionate nature of the outcome.
18) In the absence of a transcript, we do not feel that it would be right to reach definitive findings on whether, based on what he said at the time of the public inquiry, the Traffic Commissioner gave the impression that he had pre-judged the issue or crossed the lines set out in 2003/314 Leigh Robbins & Rebecca Gillett, and in 2003/350 Al Madina Transport Ltd. We found nothing in the notes to suggest that he had. An indication at the outset as to gravity and seriousness is appropriate as a way of setting the scene and concentrating minds on the material issues. An indication as to what someone might expect may also be acceptable when, as here, the context clearly showed a Traffic Commissioner receiving and considering all the evidence and, even, initiating a discussion about the commercial consequences of action other than revocation. There is, we agree, a line that Traffic Commissioners should not cross in terms of making a provisional view sound like a final one but, subject to the caveat above and our observations below, we are not persuaded on the evidence before us that the Traffic Commissioner approached the case with anything other than an open mind.
19) Mr Backhouse also submitted that, had the Traffic Commissioner conducted a proper balancing exercise and properly addressed the questions that needed to be asked in relation to repute, other disposals should have been preferred.
20) In the circumstances we feel that we can only make a general point about the extremely high hurdle that operators will have to overcome if they seek to retain their operator’s licence or avoid disqualification after using a magnet on digital tachograph equipment in order to defeat the proper operation of such equipment, or after permitting a such magnet to be fitted, or after tuning a blind eye to such use.
21) Regrettably there are some operators and drivers who have succumbed to the temptation to either falsify the records made by tachograph equipment or tamper and interfere with the equipment itself in order to allow a false tachograph record to be made. The result of this is that the enforcement agencies will, in many cases, be prevented from establishing whether or not a particular driver has complied with the legal requirements. This strikes at the very heart of the operator licensing and regulatory system because the reason why people falsify records, or interfere with tachograph equipment, is almost always to hide breaches of the drivers’ hours and tachograph regulations from the authorities. Breach of drivers’ hours is, obviously, conduct likely to cause grave risks to road safety, and it is conduct that undermines the principles of fair competition. In many cases the falsification itself amounts to an offence of dishonesty for which the driver (and/or operator) will face prosecution.

22) We therefore find nothing objectionable in Traffic Commissioners categorising a case such as this as being extremely serious. Indeed, falsification is usually regarded as even more serious than the offence(s) that it may be designed to conceal.

23) We believe that the purposes of the licensing system will be strengthened if those who contemplate committing offences of this kind understand that there will be very serious consequences if and when the matter comes to light. As the tribunal said in 2009/225 Priority Freight Ltd & Paul Williams, there will be cases where it is only necessary to set out the conduct in question to make it apparent that the operator ought to be put out of business. This may well have been such a case. The use of an available magnet suggests pre-meditation, repetition and sophistication, and it is manifestly dishonest. The propensity is there for all to see and, when the only explanation comes from the mouth of the dishonest driver or operator, it is unlikely that it will carry much weight when set against the bald facts.

24) There was, of course, a balancing exercise to be undertaken, and there were positive features to consider. But we believe that we would have been unlikely to find that the Traffic Commissioner was plainly wrong in reaching the conclusions that he did as to the likelihood of future compliance, and when deciding whether the conduct was such that the operator ought to be put out of business. 

25) We allow the appeal solely because we think it was unfair to proceed with a public inquiry convened some two months after a clear warning letter covering exactly the same ground had been sent, and because we think the Traffic Commissioner should have regarded himself as, in effect, “functus officio” as a consequence of the warning letter that was sent by staff in the OTC. Nevertheless, on the question of whether the Traffic Commissioner misdirected himself as to the gravity of the conduct that he was considering, we find no misdirection, and we hope that drivers and operators alike will be in no doubt as to what they can expect if, at public inquiry, such conduct is proved.

26) The Traffic Commissioner’s order for revocation of the operator’s licence and the disqualification of Mr Lewis from holding, or applying for an operator’s licence will be set aside. Mr Lewis should understand, however, that as a consequence of his conduct and the consequent warning letter, the repute of his company hangs by a thread.
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