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ADMINISTRATIVE APPEALS CHAMBER

(TRAFFIC COMMISSIONER APPEALS)

ON APPEAL FROM THE DECISION OF ELIZABETH PERRETT, 

DEPUTY TRAFFIC COMMISSIONER for the NORTH EASTERN TRAFFIC AREA, 

DATED 13 JULY 2011
Before:

Judge Mark Hinchliffe, Deputy Chamber President (HESC); Judge of the Upper Tribunal.
David Yeomans, Member of the Upper Tribunal.
John Robinson, Member of the Upper Tribunal.
Appellant:
A TUCKER &SON LTD

Attendance:
For the Appellant: 
Mr G Hodgson, Solicitor, Ford & Warren, Solicitors, Leeds.

Appeal heard at: 
Victory House, London
Date of hearing: 
31 October 2011
Date of decision: 
16 November 2011
DECISIONS OF THE UPPER TRIBUNAL:

IT IS HEREBY ORDERED that the appeal be DISMISSED.

IT IS FURTHER ORDERED THAT THE INTERIM LICENCE GRANTED IN APRIL 2001 BE REVOKED FROM 23.59 HOURS ON 16 FEBRUARY 2012
Subject matter:


Environmental Inquiry.

Whether Traffic Commissioner has a duty to propose possible conditions or seek common ground between parties.
Cases referred to:
2008/542 Absolute Scaffolding Services Limited
REASONS FOR DECISIONS:

1) This was an appeal from the decision of the Deputy Traffic Commissioner for the North Eastern Traffic Area made on 13 July 2011 when she refused an application to increase authorisation by 2 vehicles, such vehicles to be based at Greenside Farm, Shafton, Barnsley.

2) The factual background to this appeal appears from the documents, the transcript and the Deputy Traffic Commissioner’s decision and is as follows:

(i) The Appellant is the holder of a restricted goods vehicles operator’s licence granted on 2 June 2007 authorising 2 vehicles from an operating centre at Greenside Farm, Hawthorn Street, Shafton, Barnsley (and 1 vehicle from an operating centre at Hopton Farm, Chapel Street, Shafton).

(ii) The operator sought an increase in the number of vehicles to be authorised from Greenside Farm to 4 vehicles.

(iii) There is already in existence a restricted operator’s licence in the name of Richard Tucker, who is also a director of A Tucker & Son Ltd. This operator’s licence also specifies Greenside Farm as its operating centre for 2 authorised vehicles. When that licence was granted in 1998, a number of local people made valid representations. The upshot was that a number of environmental conditions were agreed. As Mr Hodgson said to the Deputy Traffic Commissioner in relation to the present application:

“… they were conditions which were, in fact, agreed at that particular time … they were something which was agreed as a compromise on the then level of activity by the business”.

(iv) The conditions agreed (and subsequently attached to the licence held by Richard Tucker) limited movements of authorised vehicles throughout the week. These conditions remain in place up to the present time.

(v) When A Tucker & Son Ltd applied for an operator’s licence in 2007 it placed the statutory advertisement in a newspaper that, it is now alleged, had negligible circulation in the area of the operating centre. No objections or representations were received and it appears that the Traffic Area Office did not, of its own initiative, link the conditions agreed and imposed in 1998 (in relation to the licence held by R Tucker) to the application made by A Tucker & Son Ltd in relation to the same operating centre. Accordingly, the application by A Tucker & Son Ltd was granted without conditions.

(vi) When A Tucker & Son Ltd applied to increase its authorisation from 2 vehicles to 4 vehicles, it placed the statutory advertisement in the Wakefield Express - which, it is also alleged, has negligible circulation in the area of the operating centre. However, a relative of a member of the local community noticed the advertisement, and local people were, thereby, informed.

(vii) A number of valid and invalid representations were then received. The valid representations raised environmental concerns, especially noise created by authorised vehicles in the early mornings, evenings, and at weekends.

(viii) On 26 January 2011 the Office of the Traffic Commissioner wrote to the operator drawing the operator’s attention to the conditions attached to the licence held by R Tucker. The letter says:

“…we would like to ascertain your views on the conditions being attached to your licence if the application is granted. If you are agreeable, this will be treated as formal acceptance”.

(ix) The operator replied by an undated letter received on 15 February 2001 stating:

“I confirm that A Tucker & Son Ltd do not wish to accept the same conditions which were imposed on the licence of Richard Tucker. The business of A Tucker & Son has expanded since Richard Tucker’s public inquiry, when the conditions were imposed. The customers of A Tucker & Son Ltd require a 24-hour service. Primarily, this involves the removal of waste bread from factories, and if this waste is not removed then factory production would stop”.

(x) The operator gave a further explanation in a separate letter in which it was stated that the operator provided, in effect, an emergency response to a large number of food producers who demanded a 24 hour, 7 day a week service for the removal of downgraded, substandard and waste product – which may be required at very short notice. The operator offered, instead, to adhere to a 5 m.p.h. speed limit when entering and leaving the operating centre and offered to cease emitting warning sounds when moving, loading or unloading vehicles between 1900 and 0700 hours.

(xi) The Office of the Traffic Commissioner asked a Traffic Examiner to visit the site and to prepare a report. Traffic Examiner Shaw reported, subsequently, that the nearest residential premises to the operating centre were on Ash Mount, where the gardens and operating centre backed onto each other. Mr Shaw did not speak to any representors but reported that:

“From what I can see from the representors’ address details, none appear to be on top of the operating centre”.

He added:

“The applicant indicated that due to servicing requirements, unforeseen circumstances and the way the operation would have to operate to service new contracts, they would seek to have 24 hour operation available …”
(xii) The Deputy Traffic Commissioner held a public inquiry in a community centre at Shafton on 30 June 2011. That morning, she visited the operating centre and the immediate vicinity.

(xiii) Mr Hodgson represented the operator and a significant number of representors attended. The Deputy Traffic Commissioner discussed, at the outset, the documentary evidence available, the position of valid and invalid representors, the powers she had (and did not have) and the procedure she proposed to adopt. No objections were raised to her summary or proposals.

(xiv) Mr Hodgson then explained why the application had been made and why the operator could not agree to any restrictions on vehicle movements similar to those imposed on the other operator’s licence. He referred to these conditions and said:

“There have been a lot of changes in the business over the last ten years or so since that happened because the business needs to change, it needs to adapt, otherwise there is no employment for drivers, no employment for staff; it needs to adapt, it needs to change and that is what it needs to do. You may find it funny but people have to earn livings … 

The situation is that they need to service the factories; because of health considerations if a factory cannot remove the waste then it would have to shut down so the bread making would not happen and there would be health and safety issues so far as the factory is concerned. So if the factory shuts down the factory cannot employ its staff so there is a need to remove that waste and that is at a phone call, and that phone call can be anytime … so what is required is flexibility, it is not a nine to five operation and one evening nothing may go out, one evening a lot may go out …”

(xv) The Deputy Traffic Commissioner referred to the authorisation granted to R Tucker and then asked about the interim authorisation that had been granted (without conditions) earlier in the year to the applicant operator:

DTC: So you are actually using, in effect, six or four?

Mr Hodgson: Four.

TC: Four. So you have not acquired any new ones yet?

Mr Hodgson: No. So there are four based at Greenside Farm …

(xvi) Traffic Examiner Shaw gave oral evidence. He said that he had viewed where one of the representors’ houses appeared to be: “which was surrounded by trees and was a short distance from the actual parking area that the vehicles would be situated at”. Mr Shaw went on to refer to an open area between the gardens of the Ash Mount properties.

(xvii) The Deputy Traffic Commissioner allowed questions from the valid representors, which produced the information that the “open area” referred to actually belonged to one of the representors. It also emerged that Mr Shaw did not actually go up Ash Mount and that he did not have full information as to the number of potentially affected representors on Ash Mount.

(xviii) Attention then turned to the position of people living on Redthorne Way, and one representor, Mr T W Taylor, asked:

“Did you take into consideration the circumstances on Redthorne Way? We’re here, several of the petitioners are here because of the constant traffic to and from Greenside Farm passing within a few yards of our bedroom windows at 5.00am until as late as 10pm because nobody on Redthorne Way sleeps after 5 o’clock in the morning, we’ve all wakened up …”

(xix) Mr Shaw replied that, from his observations, the noise of the vehicles he had seen arriving at 6.00am was not excessive.

(xx) The public inquiry continued with a number of representors complaining about the noise, especially (but not exclusively) in the early morning, and the smell caused by waste food left on the road by vehicles leaving the operating centre. One representor said that Redthorne Way consisted, for the main part, of bungalows for elderly and disabled people. He said:

“We expect to have peace and quiet along Redthorne Way and, in fact, the bungalows on Redthorne Way were there long before Mr Tucker’s enterprise started up and they were already occupied by elderly people, they were built for that specific purpose and essentially the quiet enjoyment of their property has disappeared, it’s not there any more”.

(xxi) Another representor also complained about the early starts:

“It wakens me up. It wakens my wife up. These are skip wagons, empty, going down that road, thundering, banging, crashing. They’re not trundling along at five miles an hour in total silence. And at 7 o’clock another one emerges; that’s just when, if you’re lucky, you might have gone back to sleep again. Now each one of those authorised wagons of Mr Tucker’s, his licensed wagons, goes in and out three, four times a day - past my front window”.

(xxii) Another representor had kept a log, and the Deputy Traffic Commissioner tried to give “a flavour” of it for the purposes of the record:

DTC: I’m looking at, say, Monday 23rd May for that week, and it shows three vehicles out at 5am every day that week, including Saturday. The following week we have got Mr Asquith recording ‘no record’ … and then we have got two out, 2nd three out, 3rd three out, and then the Saturday I think it is two out”.

(xxiii) Mr Tucker gave evidence. He explained how he had seen an opportunity in relation to food recycling, collecting waste from bakeries and food manufacturers, and re-cycling it into animal food. He said that he had got planning permission and now had a whole list of bakeries on his books for collection. Mr Tucker said that he paid the bakeries for the waste, according to weight.

DTC: As far as your business is concerned, you are called upon 24 hours a day?

Mr Tucker: Yes …

Mr Hodgson: So you cannot predict then when this is a requirement?

Mr Tucker: You can’t, not at all.

Mr Hodgson: Are you contractually responsible to respond to these requests?

Mr Tucker: Yes.

Mr Hodgson: So if you did not respond you would lose the contract?

Mr Tucker: Yes.

(xxiv) Mr Tucker went on to say that the demand from “customers” was increasing and that the normal pattern was for three vehicles to leave the operating centre at 5.00am every weekday, with other departures also on Saturdays and Sundays. He said that he needed an unrestricted window from 5 o’clock in the morning until 10 o’clock at night, with up to four additional movements in and out outside those hours and, in addition, allowance for “commercial emergency” or vehicle breakdown. Mr Hodgson proposed conditions along these lines.

DTC: But this still permits any number of movements at 5 o’clock?

Mr Hodgson: Yes.

(xxv) A little later, the Deputy Traffic Commissioner commenced a discussion about other possibilities:

“My train of thought on this one is that I am hearing from residents who are saying they are woken up at 5 o’clock, so I am trying to think of a practical solution that perhaps nobody has thought of …”.

(xxvi) However, this did not lead to any broad consensus and, at the end of what appears to have been a long day, Mr Hodgson summed up the case for the operator stating that the operator had no control over the timing of requests from bakeries to remove the waste food. It was a simple situation – if the operator did not provide the service required, then the bakeries would go elsewhere.
(xxvii) The Deputy Traffic Commissioner reserved her decision. Her written decision was produced within a fortnight. She summarised the background and correctly stated the law. In particular she referred to the need to balance the commercial interests of the applicant against the interests of the representors and their right to the peaceful enjoyment of their homes. She recognised that the matters complained of must amount to a real interference with the comfort and convenience of living, according to the standards of the average person. She further noted the importance of distinguishing between activities on site that are being undertaken in any event, and environmental intrusion arising directly from the use of the operating centre as such by the operator’s authorised (or proposed) vehicles. The Deputy Traffic Commissioner summarised the representors' concerns and excluded such of the matters raised as were outside her jurisdiction. She concluded that the issue she needed to consider was the noise generated by the authorised vehicles and the noise from the skips when they are taken off the vehicles or loaded onto them.

(xxviii) Had the operator accepted conditions restricting limiting vehicle movements between 22.00 hours and 07.00 hours - in line with those currently attached to the licence of R Tucker - the Deputy Traffic Commissioner would have considered this “a reasonable compromise”. However, this had been firmly rejected by the operator.

(xxix) The Deputy Traffic Commissioner continued:

“I explored with Mr Tucker whether he thought it reasonable that neighbours should be woken every morning including Sundays by his vehicles leaving at 5.00am. His response was to say defensively that he was up every morning at that time. I tried to point out to Mr Tucker that this was his choice and he was presumably making money by being up at this time, whereas his neighbours did not. It is clear that, prior to the public inquiry, Mr Tucker had no idea of the strength of feeling of local residents or had, in any way, given any thought to their right to the peaceful enjoyment of their homes and gardens”.

(xxx) The Deputy Traffic Commissioner went on to try and analyse “exactly what is heard and when”. She concluded that she could rely on the evidence of the representors and was satisfied that they were not trying to mislead her or exaggerate the problem. She found as fact that large goods vehicles leaving the operating centre at 05.00 caused disturbance and may well wake up those in the houses nearby. She said that, in her view the adverse impact on local residents was not outweighed by the business needs of the operator.

(xxxi) The Deputy Traffic Commissioner considered the proposal from the operator, but was unable to see a way forward because:

“in effect, the suggested condition gives unlimited movement between the hours of 05.00 hours and 22.00 which I do not think is reasonable in so quiet a residential area. Furthermore, the phrase ‘commercial emergency’ is open to interpretation and abuse”.

(xxxii) In the event, the Deputy Traffic Commissioner refused the application for an increase, but noted that the current licence did not have any conditions on vehicle movements, whilst the licence of Richard Tucker did permit limited movements at night.

3) At the hearing of this appeal, the Appellants were represented by Mr Hodgson who had submitted extended grounds of appeal.  Mr Hodgson agreed that the grounds of appeal could be distilled down into a general complaint that the Deputy Traffic Commissioner should have done more to search for common ground between the operator and the representors. It was also said that she did not adequately analyse or properly determine in her decision whether the operator’s proposed conditions could have provided a basis for balancing the competing interests arising in the case.

4)  We were grateful to Mr Hodgson for his succinct and measured presentation, which did not dwell unduly on the various written grounds of appeal that, we thought, lacked coherence and had the appearance of “a scattergun” approach. For the sake of completeness, however, and in dealing briefly with the various points raised, we should say that many of the grounds of appeal seemed to us to amount to little more than a disagreement with the Deputy Traffic Commissioner’s conclusions. Some of the grounds suggested that the Deputy Traffic Commissioner should have attached more weight to the interests of the operator than the interests of the local representors. For the reasons that follow, we found these grounds to lack substance.

5) The Deputy Traffic Commissioner had visited the area in question and, at the public inquiry itself, had taken great pains to allow everyone to ask and answer questions. Ultimately, she was obliged to reach a view. We do not agree that she “misdirected” herself, and her findings of fact in relation to both ambient noise at certain times of day, and specific noise caused (and likely to be caused) by authorised vehicles, arose naturally from the evidence. They were, we think, findings that she was entitled to make. Read as a whole, the decision spells out what the Deputy Traffic Commissioner made of the material evidence, and why she reached the conclusions that she did. A decision does not have to be an elaborate or formulaic dissertation setting out with scientific precision exactly how much weight is attached, or not attached, to various disparate pieces of evidence. The operator in this case, reading the Deputy Traffic Commissioner’s decision in its entirety, can be in no doubt as to why the application for an increase in authorisation at Greenside Farm was refused.

6) One specific point raised was the Deputy Traffic Commissioner’s alleged failure to analyse the evidence of the Traffic Examiner. We do not think that the Deputy Traffic Commissioner fell into error. The evidence that she heard from the Traffic Examiner did not focus to any significant degree on the issue that the Deputy Traffic Commissioner correctly identified as being the most pertinent. Indeed, insofar as the Traffic Examiner covered the matter, some skilful questioning by the representors undermined his evidence. The Deputy Traffic Commissioner had visited the area for herself and, ultimately, the lie of the land was not the issue in dispute. The Traffic Examiner had made his observations and the Deputy Traffic Commissioner had made hers. The most important aspect of the case (as it seems to us) was the unequivocal evidence of the representors and witnesses as to the actual intrusion of noise into their lives, day after day. Having accepted this evidence as honest, fair and accurate there was little more that could be said in relation to the limited contribution of the Traffic Examiner.

7) There is also a suggestion that the Deputy Traffic Commissioner misdirected herself as to the utilisation of the interim licence. We do not think that anything of substance flows from this. Mr Hodgson confirmed that only four vehicles were currently being operated, even though the interim licence would allow for a total of six, including two vehicles on the R Tucker licence. If, in fact, only one vehicle on the R Tucker licence, which is subject to conditions, was now being used, then this was not made as clear as it might have been at the public inquiry. Moreover, in our view, this made little difference to the substance of the Deputy Traffic Commissioner’s reasoning on the material issues.

8) Turning to Mr Hodgson’s principal argument, we think it important to set out, as we have, the way in which the operator put the matter to the Deputy Traffic Commissioner. The correct starting point is to note that, although a Traffic Commissioner “may” refuse an application on environmental grounds under s 14(2)(a) of the Goods Vehicles (Licensing of Operators) Act 1995, the legislation also provides power for the attachment of conditions to prevent or minimise adverse environmental effects. This was a power that the Deputy Traffic Commissioner clearly understood.  The relevant section of the Act is s 23(1) which should be read in conjunction with s 14(2)(a):

“23 – (1) On issuing an operator’s licence … a traffic commissioner may attach to the licence such conditions as he thinks fit for preventing or minimising any adverse effects on environmental conditions arising from the use of a place in his area as an operating centre of the licence holder”.

It follows that, if a Traffic Commissioner has any doubts as to the suitability of an operating centre, careful thought should be given to the question of whether practical, realistic and enforceable conditions can be devised to prevent or minimise any adverse effects on environmental conditions arising from the use of a place as an operating centre. In undertaking this analysis a Traffic Commissioner is bound to have regard to the nature and degree of the environmental concerns, the commercial context and the nature of the operator’s business model that is put forward to justify the desired use of the operating centre.
9) As the tribunal made clear in 2008/542 Absolute Scaffolding Services Limited, Traffic Commissioners have extensive powers to attach conditions to the licence if, by doing so, they can achieve a balanced outcome that will have the effect of sufficiently reducing any noise or other relevant environmental impact of the operation on local residents, especially during unsocial hours, whilst not seriously damaging the operator’s business. But when considering whether conditions are practical and realistic, Sections 23(4) and (5) make it clear that the effect on the operator’s business will be a highly relevant factor. It follows that there is little point in a Traffic Commissioner spending much time thinking about conditions that will seriously undermine the whole commercial rationale for the proposed use of the operating centre or will, otherwise, have an extremely damaging effect on the operator’s actual or anticipated business.

10) In the present case the Deputy Traffic Commissioner was, in our view, discouraged from looking for compromise by a clear and unambiguous assertion that contracts would be lost and the operator’s business model irreparably damaged, if it did not have full “flexibility” in order to respond to unpredictable and non-negotiable demands from “customers” (which we considered an odd description for the suppliers of the waste food that the operator bought and paid for). The operator, in effect, told the Deputy Traffic Commissioner that there was no leeway in relation to the need for a fast response following a telephone call to collect material, as this was based on health and safety considerations. The bakery or food manufacturer would have to stop production if the waste material was not removed promptly upon demand. Consequently, the operator’s case was that the entire basis of the operator’s business would be fatally damaged if it were restricted, in any way or to any degree, from having its vehicles able to leave from, and return to, the operating centre between 5.00am and 10 pm, or if there were significant restrictions on essential vehicle movements during the night. In short, as it seems to us having carefully read the entire transcript, the Deputy Traffic Commissioner was put into an extremely difficult position. Any conditions that would sufficiently reduce the environmental impact would effectively defeat the purpose of the application. Consequently, the Deputy Traffic Commissioner was faced with either allowing the application or refusing it. 

11) Unfortunately, in adopting this approach, the operator ran the risk that the Deputy Traffic Commissioner would resolve the matter in the way that she did. Our view is that, having required the Deputy Traffic Commissioner to make a hard choice, the operator cannot now complain that she made it – and cannot now suggest that she should have embarked on a process of attempted mediation or forced compromise that, on the evidence she had been given, was almost bound to fail. Given the way the matter had been put to her by the operator, and given the findings that the Deputy Traffic Commissioner properly made in relation to the evidence from the representors, it is unsurprising that the Deputy Traffic Commissioner concluded that there was little to be gained by proposing, or commencing the procedure that may lead to imposing, conditions that the operator had firmly declared would be entirely inconsistent with the imperatives of its business model.

12) Although there may well be a role for pre-inquiry correspondence involving the Traffic Commissioner’s Office, the operator, and any objectors and/or representors, in order to see if there might be common ground (a process that was attempted in the present case without success) we think it right to stress that once a Traffic Commissioner has arrived at a public inquiry he or she cannot be expected to then commence a process of negotiations around possible conditions unless the prospects for a very speedy resolution are good. 

13) Of course, if it happens that before or during the public inquiry some obvious conditions emerge as potentially offering an appropriate resolution then they should be carefully considered before a decision is taken. But, failing this, a Traffic Commissioner must focus on the statutory task in hand – which is to provide an opportunity for operator, objector(s) and valid representor(s) to give material evidence within the context of a judicial public inquiry, to make appropriate findings arising from the evidence, to then correctly apply the legal framework to the evidence given and to the findings made, and then make a decision.

14) Environmental public inquiries are notoriously difficult to manage and we consider that, in this case, the Deputy Traffic Commissioner succeeded in balancing adherence to an appropriate judicial procedure with an informal and enabling approach that ensured that everyone, including the operator, had a fair hearing. Having explored the possibilities, she concluded that there were no practical, realistic and enforceable conditions that would adequately ameliorate the environmental impact of the requested increase without driving a coach and horses through the operator’s stated business needs. As the tribunal has previously said, suitability is essentially a question of fact. In reaching her decision, and in explaining it, the Deputy Traffic Commissioner cannot, in our judgment, be said to have adopted an approach that was plainly wrong. Indeed, we think that she is to be commended for handling a difficult case with care. The appeal is therefore dismissed.

15) We are aware that, following the public inquiry, the operator has made a fresh offer to the representors. We, clearly, cannot have regard to this but we would say that such negotiations might have been more profitably pursued before the public inquiry began, rather than after it ended.

16) We do not know, now, whether the operator still remains willing to take a more pragmatic view of its business needs, and the rights of local people affected by its business to have reasonably quiet and peaceful enjoyment of their homes. If so, it will have to re-apply for an increase in authorisation, and (before the start of any fresh public inquiry) put forward a more constructive and realistic set of proposals than it has done previously – especially bearing in mind that, in any event, the use of the operating centre on the licence may be subject to statutory review in June 2012. To allow for any fresh application to be made we order that the interim authorisation granted in relation to this licence shall be revoked in three months time, at 2359 hours on 16/2/2012. In the meantime, we strongly advise that any advertisement in relation to any new application be placed in a Barnsley newspaper with a substantial circulation in the relevant area.
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