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DECISION OF THE UPPER TRIBUNAL
It is hereby ordered that the appeal be DISMISSED.

SUBJECT MATTER:  

Good Repute



CASES REFERRED TO:  
None

REASONS FOR DECISION
1.
This was an appeal from the decision of the Traffic Commissioner for the West Midland Traffic Area on 22 September 2011 when he revoked the Appellant’s restricted public service vehicle licence on the grounds of failure to comply with undertakings and loss of good repute pursuant to s.17(3)(aa) and (d) of the Public Passenger Vehicle Act 1981 (“the Act”) and disqualified him from holding a licence for six months.  

2.
The factual background appears from the documents, the transcript of the public inquiry and the Traffic Commissioner’s written decision and is as follows:

(i)
The Appellant was granted a restricted public service vehicle operator’s licence in September 2002, authorising one vehicle for the carriage of between 9 and 16 passengers.

(ii)
On 31 October 2010 a traffic examiner inspected two public service vehicles in Blackpool.  They displayed licence discs in the name of John Griffiths and the traffic examiner had difficulty in identifying the drivers.  The Appellant later attended and handed over a tachograph chart for the second vehicle: this had an annotation to the effect that it was faulty.  He later admitted that the tachograph was accurate in recording that he had been the vehicle’s driver.  Both vehicles were large vehicles (being able to carry 49 and 34 passengers respectively) and the Appellant said that he had hired them from Mr and Mrs Griffiths and that he had borrowed the discs from Mr Griffiths in order to overcome his own licence restrictions.  The Appellant’s insurers later confirmed that he was not covered for operation of the two vehicles; it appeared that the 34-seater had had its seating reduced from 38 and that this was not covered by the MOT; and it also transpired that the Appellant was not using his nominated operating centre for the parking of the small PSV vehicle authorised under his licence.
(iii)
The Appellant was called-up to a public inquiry which took place on 14 September 2011.  The evidence from VOSA was admitted.  During questioning by the Traffic Commissioner it became apparent that the Appellant’s carriage of disabled children was his main occupation (contrary to the provisions of s.13(3)(b) of the Act).  The Appellant told the Traffic Commissioner that he regretted lying to the traffic examiner.  He said that he had been misled by Mr Griffiths and that he had thought that he was entitled to use the borrowed discs.

(iv)
The Traffic Commissioner gave a written decision dated 22 September 2011.  He set out the undisputed evidence and succinctly stated his conclusions:-



“Robert David Moore has palpably failed to comply with undertakings as he has failed to ensure compliance with the laws relating to the driving and operating of vehicles.  Additionally, he has committed offences including producing a false tachograph record with intent to deceive.  His operating of vehicles which are outside the scope of a restricted licence, together with operating without valid MOT and insurance certificates are serious matters which in themselves merit revocation.  I remind myself that even if all else was in order, this operator’s main occupation was the PSV business and so he should not be operating under a restricted licence; instead he should have held a standard national licence with a qualified CPC transport manager.”
(v)
The Traffic Commissioner went on to revoke the licence and to disqualify the Appellant for six months.  Although the Traffic Commissioner accepted that “most of his illegal activities stem from ignorance rather than deliberate misconduct” he noted that the Appellant had lied to the traffic examiner and that he had “produced a tachograph chart which he knew to be false, with intent to deceive”.  

3.
The Appellant did not appear at the hearing of the appeal but invited us to determine it in his absence.  In submissions he states that he had relied on Mr Griffiths and had found out the hard way that he was not of good repute.  He recognises that he has been very foolish.  He had paid Mr Griffiths for the use of his discs and had thought that this was legitimate.  He had misunderstood both the need to use his operating centre and the MOT restrictions.  He was taking advice from VOSA and had signed up with an agency to ensure compliance with licence conditions in future.

4.
We have considered all the papers, the transcript of evidence and the Traffic Commissioner’s decision.  We have to say that the evidence was undisputed and that it tells a sorry story of non-compliance.  We think that revocation was fully deserved and that disqualification was rightly imposed, for the reasons given by the Traffic Commissioner.  The appeal is dismissed.

Hugh Carlisle QC
Judge of the Upper Tribunal

8 December 2011
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