

















IN THE COURT OF THE TRANSPORT TRIBUNAL


ROAD HAULAGE APPEALS





Appeal 27/2002





Appeal by DUNCAN BRODIE


Trading as DUNCAN BRODIE TRANSPORT








			Before:	Hugh Carlisle QC, President


					John Whitworth 


					Leslie Milliken





________________





O R D E R


_________________ 











SITTING in Edinburgh on Friday 17 May 2002





UPON READING the decision of the Traffic Commissioner for the Scottish Traffic Area made on 14 February 2002 and published in “Applications and Decisions” No:     on 





AND UPON READING the Notice of Appeal dated 16 March 2002





AND UPON  HEARING the Appellant in person





IT IS HEREBY ORDERED that the Appeal be DISMISSED.





�
DUNCAN BRODIE


Trading as DUNCAN BRODIE TRANSPORT





Appeal 27/2002





____________________





R E A S O N S


____________________











1.	This was an appeal from a decision of the Traffic Commissioner for the Scottish Traffic Area on 14 February 2002 when he revoked the Appellant’s licence and disqualified him for a period of one year, both with effect from midnight on 8 March 2002.





2.	The factual background appears from the documents, the transcript of the public inquiry and the written decision of the Traffic Commissioner and is as follows:


(i)	The Appellant applied for an operator’s licence on an application form dated 29 September 2000.  At the same time he applied for an interim licence.  These documents were received in the Traffic Area Office on 9 October.  Further information was required and was not received until 9 November.  An interim licence was granted on 22 November and authorised one vehicle and one trailer.  A standard national operator’s licence was granted on 14 December.


(ii)	In October 2000 the police and the Vehicle Inspectorate started an investigation into allegations of breaches of drivers’ hours and operators’ licensing regulations by Scottish sub-contractors working for a company in Lincolnshire.  The investigation indicated that the Appellant had been operating without authority during October 2000 and on 8 January 2002 he was called to a public inquiry which took place on 6 February.  


(iii)	The interim licence specified the vehicle M74 BGG and 29 tachograph charts for this vehicle during October 2000 revealed numerous drivers’ hours breaches.  In addition, the records had been falsified, with a false name for a driver being given.  


(iv)	At the public inquiry a traffic examiner, Mr Davidson, gave evidence and this included an interview with the Appellant in which he admitted the various breaches.  The Appellant gave evidence and said that he had bought the vehicle from his previous employer at the beginning of October 2000.  He had thought that the application for an interim licence authorised him immediately to operate.  He did not accept some of the admissions made in interview and said that he had not read the record through before signing it.  The Appellant apologised for what he had done and gave details of the loss he would suffer if revocation were to be ordered.


(vi)	The Traffic Commissioner gave a written decision.  He set out the history and concluded that in operating prior to the grant of the interim licence the Appellant had knowingly taken a chance.  The Traffic Commissioner went on to find that the Appellant had lied about the name given as a driver and that he had knowingly falsified drivers’ records.  The Traffic Commissioner decided that the Appellant was not of good repute and revoked his licence under s.27(1)(a) of the Goods Vehicles (Licensing of Operators) Act 1995.  Since the scale of the investigation had caused delay the Traffic Commissioner decided only to disqualify the Appellant for one year:-


	“I concluded ...... that Mr Brodie had shown himself unfit to hold an operator’s licence for the reasons I set out.  Such behaviour, even for an inexperienced “operator”, was inexcusable and unacceptable, and I would normally have ordered him to be disqualified for three years.  I have decided in the circumstances to reduce that, and order that he be disqualified in this and any other Traffic Area from holding or obtaining an operator’s licence for a period of one year from the date of revocation.  It will be said that this is a token gesture since it will not relieve the problems he faces with repayments on his vehicle: I can understand that, but he should not have lied and thereby forfeited my trust.  .....  I have also decided, albeit I consider that I would be justified in so doing because he abused the drivers’ hours rules himself, not to take any action against his vocational driving licence.  In this way he can at least continue to be employed.”





3.	On the hearing of the appeal the Appellant again apologised for what he had done.  He told us of the effects of the delay and of the disqualification upon his family and himself and submitted that the period of one year was too long.  He said that other drivers and operators had received lesser periods.





4.	We listened to everything the Appellant submitted to us but have to say that this was a blatant case of unauthorised operation.  Moreover, the Appellant had not been frank about what had occurred.  We are not in a position to assess cases against oth
