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IN THE UPPER TRIBUNAL



ADMINISTRATIVE APPEALS CHAMBER

(TRAFFIC COMMISSIONER APPEALS)

ON APPEAL FROM THE DECISION OF RICHARD McFARLANE, 

DEPUTY TRAFFIC COMMISSIONER for the SCOTTISH TRAFFIC AREA, 

DATED 9/10/2013
Before:

Judge M Hinchliffe, Deputy Chamber President (HESC); Judge of the Upper Tribunal.
Mr G Inch, Member of the Upper Tribunal.
Mr A Guest, Member of the Upper Tribunal.
Appellant:
CITY SPRINTER LTD

Attendance:
For the Appellant: 
Mr T Nesbitt, Counsel instructed by Messrs Jeffrey Aitken, Solicitors

Appeal heard at: 
George House, Edinburgh
Date of hearing: 
22/1/2014
Date of decision: 
13/2/2014
DECISION OF THE UPPER TRIBUNAL:

IT IS HEREBY ORDERED that the appeal be allowed.

The question of financial standing is remitted back for re-consideration by the Deputy Traffic Commissioner at a fresh public inquiry.
Subject matter:


Financial Standing. Time limits for demonstrating compliance. Fairness and proportionality.
Cases referred to:
None
REASONS FOR DECISION:

1) This appeal is from the decision of the Deputy Traffic Commissioner for the Scottish Traffic Area made on 9/10/2013 when he revoked the appellant’s operator’s licence with effect from 23:59 hrs on 8/11/2013. The sole ground for revocation was failure to demonstrate the required financial standing.

2) The factual background to this appeal appears from the documents, the transcript and the Deputy Traffic Commissioner’s decision and notes - and is as follows:

(i) The Appellant is the holder of a standard national PSV operator’s licence authorising 19 vehicles, with 19 discs in possession.

(ii) A public inquiry took place in Edinburgh on 26/8/2013 at which financial standing was one of a number of issues considered. At the conclusion of the public inquiry the Deputy Traffic Commissioner reserved his decision stating: “I adjourn now and, as promised, will try and get something scripted within the next week or two at the most”.

(iii) The written decision was, in fact, dated 24/9/2013. There were two parts to the decision: the general public decision and an annex containing private financial information. The tribunal has had access to both parts of the decision and all the evidence in relation to financial standing but, in this public judgement, will endeavour to be sensitive to issues of confidentiality.

(iv) The requirement for financial standing, in this case, was that the licence holder be able to demonstrate continuing access to £79,200. The Deputy Traffic Commissioner considered that there was a shortfall and stated, in the public part of his written decision:

“As City Sprinter Ltd has not demonstrated appropriate financial standing I propose to revoke the licence unless it can satisfy me that it is indeed of appropriate financial standing within 14 days of the date of this decision. Thereafter it would require to demonstrate that it continues to be of appropriate financial standing on a three monthly basis and for as long as the Traffic Commissioner or myself direct – the OTC will not send any reminders of this requirement – given the history of a lack of timeous compliance with similar conditions attached to the licence, the onus rests firmly with the licence holder to ensure compliance.

In the event that I am satisfied that it is of appropriate financial standing then I warn City Sprinter Ltd as the holder of a standard national public service vehicles operator’s licence with regard to its requirement to ensure that all undertakings given at the time of application for the licence are at all times complied with and adhered to.”
(v) Although the decision is dated 24/9/2013 it was not sent to the appellant company until 25/9/2013 and the correspondence attached to the decision indicates that it was sent by first class and recorded delivery post. According to the appellant’s solicitors, the letter and copy of the written decision were received on 26/9/2013.

(vi) Reference to the calendar shows that ‘within14 days of the date’ when the decision was signed and dated (but, in accordance with general legal practice, not counting that day) would expire at close of business on 8/10/2013. If the date when the decision was actually sent to the appellant is taken as the material date, the period would expire at close of business on 9/10/2013, and if the material date is taken to be the date when the written decision was received, the period would not expire until close of business on 10/10/2013.
(vii) On 8/10/2013 a note was prepared by a case worker to the effect that no further financial evidence had been received. On 9/10/2013 the Deputy Traffic Commissioner decided that, in those circumstances, the licence should be revoked. Later that day, an original letter from the Royal Bank of Scotland (dated 9/10/2013) was received at the Traffic Commissioner’s office stating that the balance of the appellant’s business reserve account contained a figure very much in excess of the financial standing requirement. The appellant’s solicitors advised that a check had been made with the bank, and the provenance of the letter had been verified. There is also reference in the papers to the mistaken assumption that the company had 14 days to comply from the date the decision was received.

(viii) The fresh evidence and information was placed before the Deputy Traffic Commissioner immediately. However his hand written note, also dated 9/10/2013 reads: “This is too late. I made my decision earlier today – I am not changing it.”
(ix) The letter to the appellant advising that the licence had been revoked is dated 14/10/2013. It is couched in somewhat different terms from the Deputy Traffic Commissioner’s hand written note. The letter says: “Information was not provided until 9th October 2013. Neither was there an explanation as to where the funds have come from and it does not tell the true balance at the close of business that day”.
3) At the hearing of this appeal, the Appellants were represented by Mr T Nesbitt who submitted a skeleton argument for which we were grateful.  The tribunal did not consider it necessary to consider all of Mr Nesbitt’s submissions because it seemed to us that, as a matter of fairness, the rigid determination of the Deputy Traffic Commissioner as expressed in his own hand written note called into question the sustainability and proportionality of his determination.

4) We accept, of course, that as a matter of plain English, the phrase “within 14 days of the date of this decision” would prima facie lead one to look at the date endorsed upon the face of the decision. But we would generally expect this form of words to be used if a decision was being delivered orally to the appellant or was, in some other instantaneous way, drawn to the attention of the appellant without any delay (and certainly on the same day as the decision, so no crucial days are lost before the appellant learns of the terms of the decision).

5) Failing this, we think problems will inevitably arise with this type of time limit. For example, what happens if the decision is not posted for some days thereafter? Would it still be fair to hold that the clock starts running just as soon as the Deputy Traffic Commissioner, in the comfort and privacy of his chambers, signs and dates the document, even if it then remains in the Traffic Commissioner’s office for a few days before being sent out?

6) Time limits laid down by Traffic Commissioners are, of course, important. We bear in mind that had the appellant company relied upon the Deputy Traffic Commissioner’s promise as to the speed with which a decision would be “scripted”, then it would have been somewhat disappointed, since the Deputy Traffic Commissioner’s decision was actually signed two weeks later than he had promised it would be. And obviously, the appellant was only in a position to address the Deputy Traffic Commissioner’s concerns after the written decision had been received, and after the Deputy Traffic Commissioner’s reasons for rejecting certain other aspects of the appellant’s financial standing evidence had been spelled out. Consequently, we think it not unreasonable that, upon receipt of the decision, it was then assumed that the company had 14 days to comply.

7) The evidence provided before close of business on 9/10/2013 was not necessarily conclusive. Generally, a bank account balance on one day is insufficient to demonstrate that the requirement for continuing access is satisfied. However, the Deputy Traffic Commissioner had provided for this in the arrangements that he had devised. He knew that any evidence submitted was likely to be new, and indicative of a new arrangement, which is why he had then required that the operator demonstrate that it continued to be of appropriate financial standing on a three monthly basis thereafter. If the Deputy Traffic Commissioner had some further questions, he was at liberty to ask them – but the genuine and original letter from the bank, received at the Traffic Commissioner’s office before the expiry of 14 days after the decision was posted to the appellant was, at least, an encouraging and hopeful starting point, and a significant step forward in establishing appropriate financial standing.
8) Accordingly, we consider that the evidence provided by the operator was, on the face of things, sufficient and timely enough for the Deputy Traffic Commissioner to draw back from revocation - a draconian and, on these facts, disproportionate outcome for a substantial operator, employing a significant number of people - and where the other concerns raised at public inquiry warranted nothing more than a warning.
9) The appeal is, therefore, allowed, and we remit the matter back to the Deputy Traffic Commissioner to re-consider the question of financial standing. We think that, given the passage of time, it would be expedient for the Deputy Traffic Commissioner to re-consider the question of financial standing at a fresh public inquiry convened for that purpose. We see no reason why the other aspects need to be re-visited, but we would advise the operator that it must be in a position to clearly demonstrate unequivocal and potentially enduring compliance with the requirements of the financial standing provisions as at the day of the fresh public inquiry, as it cannot expect any further leeway.
10) For the future, as a matter of general guidance and to avoid uncertainty, we would suggest that time limits expressed in reserved written decisions be expressed by reference to a specific date – such as “… by no later than 16:00 hours on XX/XX/XXXX”. This would also be a helpful approach where, in a reserved written decision, the Traffic Commissioner grants a period for rectification in accordance with EU Regulation 1071/2009.
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