

















IN THE COURT OF THE TRANSPORT TRIBUNAL


ROAD HAULAGE APPEALS





Appeal 7/2001





Appeal by ALCALINE UK LIMITED








			Before:	Hugh Carlisle QC, President


					Peter Rogers 


					Leslie Milliken








___________________





O R D E R


___________________








SITTING in London on Thursday 15 March 2001





UPON READING the decision of the Traffic Commissioner for the South Eastern and Metropolitan Traffic Area made on 22 November 2000 and published in “Applications and Decisions” No:3558 on 14 December 2000 





AND UPON READING the Notice of Appeal dated 11 January 2001





AND UPON  HEARING Christopher Morris-Coole of Counsel, instructed by Morlings, Solicitors for the Appellants





IT IS HEREBY ORDERED that the Appeal be ALLOWED to the extent that the orders for revocation shall not take effect until 2359 hours on 30 June 2001 and that the orders for disqualification of Frances Melandri and Enrico Balella are set aside.





�
ALCALINE UK LIMITED





Appeal 7/2001





____________________





R E A S O N S


____________________











1.	This was an appeal from a decision of the Traffic Commissioner for the South Eastern and Metropolitan Traffic Area on 22 November 2000 when he revoked the Appellant Company’s licence with effect from 0001 hours on 1 January 2001 and disqualified its three directors, Lorenzo Zaccheo, Frances Melandri and Enrico Balella, for a period of three years.





2.	The factual background to the appeal appears from the documents, the transcript of the public inquiry and the written decision of the Traffic Commissioner and is as follows:


(i)	The Company was the holder of a Standard International Licence authorising 30 vehicles and 30 trailers, of which 23 vehicles are specified.


(ii)	On 5 July 2000 the Company was called to a public inquiry which took place on 2 August 2000.  As set out in the decision:-


	“6.   Mr John May from the Vehicle Inspectorate gave evidence.  He had originally requested tachograph charts for the months of June, July and August 1999, but he had been told that these had been “accidentally destroyed by a student undertaking work experience for the Company”.


	“7.   Tachograph charts for November and December 1999 and January 2000 had subsequently been requested and he had analysed 834 charts relating to 21 drivers.


	“8.   This analysis had revealed that 12 of the Company’s vehicles had been used on public roads in the United Kingdom during November and/or December 1999 and/or January 2000 whilst untaxed or not taxed (hereafter together referred to as “untaxed”) at the correct rate of duty.  Mr May’s report detailed the exact dates when drivers had admitted driving untaxed vehicles during the months of November and December 1999 and January 2000.  These admissions related to no less than 157 journeys.


	“9.   The analysis had also revealed tachograph discrepancies as follows:


Tachograph chart left in instrument for more than 24 hours (16 occasions in the UK - 33 occasions abroad)


Insufficient daily rest (16 in UK - 16 abroad)


Insufficient breaks from driving (3 in UK - 25 abroad)


Exceeding daily driving limit of either 10 hours or 9 hours (5 in UK - 21 abroad)


Insufficient weekly rest (3 in UK - 4 abroad)


Tachograph chart removed from instrument during day’s duty (5 occasions abroad).”


	There was little challenge to this evidence.  Mr May had been told that the reason why the Company had operated untaxed vehicles was because it had been left without funds after cash withdrawals by an associated Italian company.  Mr May was also told that the Company had given priority to keeping vehicles on the road and to paying drivers, rather than to paying vehicle excise duty.  


(iii)	Mr Zaccheo gave evidence.  He said that he was ashamed of what had occurred.  He had kept hoping that money would come but had had to give other commitments priority.  The amount involved was about £5000 and the Company had rectified the position before the police had arrived.  The Company’s transport supervisor, Mr Scott, also give evidence.  He had prepared a schedule of comments on the various tachograph discrepancies but although there were disputes of detail the overall picture given by Mr May was unchallenged.  A transport consultant, Mr Walsh, had recently been instructed and gave evidence of proposals he had made to improve the Company’s performance.


(iv)	During the course of submissions the Traffic Commissioner referred to Appeal 1985 W3 Herbert Morrison in which an operator had been convicted of repeated use of vehicles without tax.  The Tribunal then said:-


	“In our judgment the number of convictions and the fact that the offences were committed deliberately made it inevitable that the Deputy Licensing Authority would conclude that he was no longer satisfied that the Appellant was of good repute.  He could not properly have arrived at any other conclusion .....”


(v)	In his decision the Traffic Commissioner made the following determination:-


	“28.   In the light of the evidence that the Company deliberately and repeatedly operated untaxed vehicles, and in the light of the clear guidance given by the Transport Tribunal in a far less serious case, I must conclude that the Company is no longer of good repute.  Accordingly, I am required by s.27(1)(a) of the Act to revoke the licence.


	“29.   The evidence, which is accepted by the Company, of failures by its drivers to observe the rules on drivers hours entitles me also to conclude that the Company did not have in place “proper arrangements” to ensure compliance with such rules.  There has clearly been a breach of the undertaking given to this effect by the Company in its application for the Licence, and accordingly I also revoke the licence under s.26(1)(f) of the Act.”





3.	Prior to the hearing the Appellant notified the Tribunal that it wished to seek permission to adduce further evidence.  This consisted of additional statements from the three witnesses who had given evidence to the Traffic Commissioner.  It was accepted that the statement of Mr Scott was repetitious and the application in respect of this was not pursued.  Mr Zaccheo’s statement went into more detail about the circumstances in which the vehicles had been used when untaxed and Mr Walsh’s statement debated the extent and significance of the tachograph discrepancies.  The application to adduce these two statements under Rule 32(2) of the Transport Tribunal Rules 2000 was made at counsel’s request during the hearing rather than at the outset and is now refused.  Insofar as the statements raise matters which were the subject of evidence at the public inquiry these could and should then have been considered; and insofar as the new evidence relates to new circumstances which did not exist at the time of the determination, such evidence is inadmissible under para.9(2) of Schedule 4 of the Transport Act 1985.





4.	The first point made by Mr Morris-Coole, who did not appear before the Traffic Commissioner, was that the Traffic Commissioner had misdirected himself in his reference to the Morrison case.  That was not, he said,  “a far less serious case”.  On the contrary, counsel submitted that it revealed a persistent defiance of the courts since it referred to “the convictions particularised in the call-up letter and admitted by the Appellant include nine separate appearances for use of a vehicle without an excise licence”.  It is true that the words “separate appearances” do suggest repeated offending but the suggestion of defiance from successive convictions is not mentioned in the decision and is inconsistent with wording elsewhere (“it was stressed ..... that the convictions in September 1984 were for offences committed in February and March of that year”).  In any event, the situation in that case involved isolated, occasional use whereas the Appellant Company’s use was on a wholesale basis for a total of not less than 157 journeys over a not insignificant period.  Counsel further submitted that such use was not the result of a deliberate course of conduct but more the consequence of unforeseen financial difficulties.  He relied upon the contrast made in Appeal 1992 D38 DJ Aldridge:


	“The Tribunal notes that the financial situation was brought about entirely by the Company’s own action.  It had decided to expand one area of its activities and it had incurred considerable expenditure in connection with that expansion for which it had failed to make proper provision beforehand not least in making the appropriate banking arrangements.  Such a cause for financial difficulty is entirely different from the situation of a company in difficulties because its creditors do not pay its bills.”


	Counsel also referred to Appeal 1991 C3 O’Donovan (Waste Disposal) Limited.  We have to say that we do not accept counsel’s submissions and that we are satisfied that the Traffic Commissioner properly directed himself.  The Tribunal would be slow to condone any situation in which untaxed vehicles are knowingly used on the roads; but each case must be one of fact and degree, to be decided by the Traffic Commissioner.  In the present case there was indeed a course of conduct which persisted over several months: moreover, it appears that it remained uncertain when the new funds would become available.





5.	Mr Morris-Coole next submitted that the Traffic Commissioner did not properly set out the criteria for loss of repute to be found in para.1(2) of Schedule 3 of the Goods Vehicles (Licensing of Operators Act 1995. However, we think that from the Traffic Commissioner’s reference to the Morrison case both in argument and in his decision it is obvious that he had these criteria properly in mind.  We expressly dissent from the proposition that a Traffic Commissioner must invariably set out the criteria so as to demonstrate that he has considered them.  Each case turns on its own facts and here the position was self-evident.





6.	The final submission on the issue of loss of repute was one of proportionality.  Mr Morris-Coole urged on us that Mr Zaccheo’s behaviour had been honourable in his wanting to keep all 24 employees in work.  His financial difficulties had been unforeseen and he had responded reasonably in setting his priorities.  This ought to have been taken into account by the Traffic Commissioner, together with the Company’s good record.  But this submission is repetitive of the matters raised before the Traffic Commissioner.  Having considered the evidence we have to say that any conclusion other than revocation would have been surprising.





7.	Much of the evidence relating to the tachograph discrepancies referred to journeys in Europe.  It was said on the Company’s behalf that the explanation for some of the excessive drivers’ hours was the difficulty in finding parking on French motorways, with the need for the driver to continue driving until parking space was available.  This had been stated as an excuse by Mr Scott in his schedule but by Article 12 of Council Regulations EC3820/85 it is not enough for a driver merely to assert this: it is necessary actually for it to have been endorsed on the back of the individual tachograph chart by the driver, as is mentioned in Mr Scott’s written instructions to drivers.  When one of the Tribunal’s lay members queried this with Mr Morris-Coole he took instructions and it must be said that endorsements on the exhibited tachograph charts were minimal.





8.	The printed undertaking in the application form obliges an operator “to make proper arrangements so that ..... the rules on drivers’ hours and tachographs are observed and proper records kept”.  General guidance on this was given in Vehicle Inspectorate v. Nuttall (1999 RTR 264 HL).  By Article 15 of the Council Regulation 3820/85 (as set out in the headnote):-	


	“1)   The transport undertaking shall organise drivers’ work in such a way that drivers are able to comply with the relevant provisions of this Regulation and of Regulation 3821/85.


	“2)   The undertaking shall make periodic checks to ensure that the provisions of these two Regulations have been complied with.  If breaches are found to have occurred, the undertaking shall take appropriate steps to prevent their repetition.”


	As Lord Steyn said (@274):-


	“I am satisfied that if the Defendant’s state of mind is one of not caring whether a contravention of the provisions of the Regulation took place that would generally be sufficient to establish recklessness and that is the necessary mental element in a charge .....  One must take into account that the objective of ...... the applicable ..... rules is to protect road users.  By ignoring tachograph records an employer takes the risk that this conduct may imperil the safety of the public.  If, in the knowledge that there was a possibility that contraventions may be committed, the Defendant fails to take reasonable steps to prevent such contraventions the required mental element would generally be satisfied.”


	Lord Hobhouse said @ 278:-


	“This offence of permitting is a crime of omission which arises from the duty to act and involves the failure to perform that duty.  What actual conduct will amount to the offence of permitting will be a question of fact depending on the circumstances of the particular case. .....  The Regulation requires the making of periodic checks and it is implicit that these include checking the tachograph records.  The test of reasonableness must be applied objectively having regard to the relevant circumstances which will vary from case to case.  But it is not a question of the employer doing what he thinks is reasonable.  He must do whatever is involved in taking the reasonable steps to prevent breaches.  It is an objective not a subjective criterion.  If he does not perform his duty, he has committed the actus reus of the offence.”





9.	Mr Morris-Coole submitted that it was necessary to have a degree of recklessness before it could be said that the Company was responsible for the failure of its drivers.  While we do not disagree, we think that this oversimplifies the position.  As Lord Hobhouse made clear (@ 279):-


	“The commission of the offence does not in practice depend upon any particular subjective state of mind or any particular knowledge of the employer.  It is part of his duty to see that he is informed of the relevant facts.  .....  The relevant question in this type of case will normally be not what he did or did not know but what the performance of his duty required him to know.  Absent any special factor such as accident or innocent mistake of fact (neither of which are suggested in the present case), he will not be able to escape criminal responsibility for his acts and omissions, nor will he be able to rebut the case made against him.”


	It follows that in cases of persistent breach it is difficult for an operator to contend that he has complied with his undertaking.  It was manifest from the evidence that the Company had failed in its duties, not least because, in the example mentioned, it had relied on the subsequent say-so of drivers rather than on actual endorsement on the back of the tachograph chart.  The undertaking given by the Company required a more rigorous regime and this was not seriously challenged before the Traffic Commissioner.  Although different counsel then appeared, we think it right to say that in the light of the evidence he was wise to make the concessions which he did, since he would otherwise have faced an impossible task.





10.	In the result the appeal against revocation of the licence is dismissed.  In the circumstances we think that the Traffic Commissioner had no alternative but to order revocation on both grounds.  Indeed, when asked what the Traffic Commissioner should otherwise have done, it must be said that Mr Morris-Coole was hard put to find an answer. 





11.	However, we have noted the various points made in favour of the Company and consider that in the circumstances we are able to extend the time until the revocation takes effect to 2359 hours on 30 June 2001.  The Traffic Commissioner did not see fit to disqualify the Company and this period will enable it to review its position and to make a fresh application for a licence.  We express no view as to the outcome since there are many hurdles to be overcome, including repute and appropriate financial standing, before a new licence could be granted.





12.	Disqualification of the directors was mentioned in the call-up letter but was not referred to at any time during the public inquiry.  Counsel was not invited to deal with the issue and we can understand that he may not have wanted himself to remind the Traffic Commissioner of it.  We have been informed, and have no reason to doubt, that Mr Melandri and Mr Balella did not become directors until 30 November 1999.  They were not present at the public inquiry and were not mentioned in evidence.  In the circumstances we think that it was incumbent upon the Traffic Commissioner to raise the issue before retiring and in the result we have concluded that the orders for disqualification against Mr Melandri and Mr Balella should be set aside.  However, the order disqualifying Mr Zaccheo for three years must stand.





13.	Accordingly, the appeal is allowed to the extent that the revocation of the Appellant Company’s licence will not take effect until 2359 hours on 30 June 2001 and the orders for disqualification against Mr Melandri and Mr Balella are set aside.
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