NORBERT DENTRESSANGLE UK LIMITED

Appeal 49/2001

R E A S O N S

1. This was an appeal from the decision of the Traffic Commissioner for the Eastern Traffic Area on 12 June 2001 when he revoked the Appellant’s licence with effect from 2400 hours on 31 August 2001 under ss26 & 27 of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) and disqualified the Appellant company from holding or obtaining an operator’s licence in the Eastern Traffic Area for a period of 3 years under s.28 of the Act.

2. The factual background to the appeal appears from the documents and the transcript of the public inquiry and is as follows:

(i) On 30 May 1995, Aston Clinton Haulage Co Ltd operating from Gatehouse Way, Aylesbury, appeared before the then Traffic Commissioner for the Eastern Traffic Area, for consideration of 49 convictions of 17 drivers for drivers hours offences and 115 breaches of drivers hours rules in Europe in the period June to October 1995. The Traffic Commissioner curtailed the licence from 63 vehicles and 136 trailers to 35 vehicles and 90 trailers for a period of six months.

(ii) On 22 January 1999, Aston Clinton Haulage received a written warning from the Traffic Area in relation to an inadequate driver defect reporting system, failing to adhere to maintenance inspection frequencies and a delayed prohibition on a trailer.

(iii) On 21 December 1999, Aston Clinton Haulage was taken over by the Appellant company, a division of the Norbert Dentrassangle group based in France.  Mr Fowler, the managing director of Aston Clinton Haulage, became a director of the Appellant company and joint Transport Manager with Mr Dennis Weller, a longstanding employee of Aston Clinton Haulage.  At that time, there were 63 vehicles and 63 trailers specified on the licence with 45 vehicles and 63 trailers in possession.  

(iv) On 3 June 2000 the current Traffic Commissioner called the Appellant to a public inquiry to consider evidence of further drivers hours offences committed abroad in 1999, an accumulation of prohibitions, convictions for overloading that had not been notified to the Traffic Area, the Appellant’s failure to fulfil its undertakings in respect of drivers hours and tachographs, keeping vehicles fit and serviceable and overloading.  Having heard the evidence of Mr Fowler and Petar Cvetkovic, the Managing Director of the Appellant company, the Traffic Commissioner found that the Appellant had breached its undertaking to make proper arrangements to ensure that the rules on drivers’ hours were observed, the prohibitions caused him to find that there had been a failure to fulfil the undertaking to keep vehicles fit and serviceable, there had been a failure to fulfil the undertaking that vehicles would not be overloaded and there had been a failure to notify the traffic area of convictions.  In considering good repute, the Traffic Commissioner stated:

“42. The retention of good repute depends upon the view I take of the circumstances of the drivers’ hours offences in Europe.  On the credit side of the balancing exercise I take account of the improvements made to the system .. and it is in the test applicable to judging repute I take account of the actual number of offences found in proportion to the number of charts checked.  To find against good repute I would need to find such failings that might amount to gross negligence, recklessness, or a wilful disregard for road safety.  Any attempt to conceal the offences either by way of falsification, or an absence of records would likewise cause me to find against good repute as would any encouragement for drivers to offend.

43. In the absence of any of these adverse factors and taking account of those favourable to the parties I find their good repute has been retained.  I do warn however that should either the licence-holder or the transport managers come before me on the evidence of drivers’ hours and tachograph offences in the future negligence and recklessness may be grounds upon which their good repute might be challenged.

46. .. having had condign action taken against the licence on the previous occasion identical findings are again the principal criticism I have to question whether this operator can display an ability or a willingness to secure the observance of the rules on drivers’ hours? .. Findings I have made cannot be excused by a change of ownership or of management.

47. Revocation of this licence is therefore clearly in mind.  Had it not been for Mr. Cvetkovic’s attendance added to the assurances he gave me – which I expect to see acted upon – I would have most likely taken that course of action.  Norbert Dentressangle gets one last chance, for which it should consider itself most fortunate, to bring this limb of its empire up to the standard I demand of a licence-holder in Eastern Traffic Area.

By reason of the findings made under Section 26, the Traffic Commissioner curtailed the licence to 35 vehicles and 35 trailers and suspended the licence for 21 days.

(v) On 9 August 2000 the Appellant applied to have a new operating centre added to the licence for 50 vehicles and 60 trailers.  On 29 December 2000 a further application was made to increase the number of vehicles kept at Gatehouse Way to 50 vehicles and 50 trailers.  

(vi) On 4 December 2000 Traffic Examiner Gee attended the operating centre and requested all tachograph records for the period November 2000.  Analysis of those records undertaken on behalf of Mrs Gee revealed 56 drivers hours offences committed in Europe and 20 in Great Britain.  These represented an 8.95% infringement rate compared to a 2.27% infringement rate considered at the public inquiry held on 3 June 2000.

(vii) On 4 April 2001, the Traffic Area was informed that Mr Fowler was no longer a Director or employee of the Appellant company.

(viii) On 6 April 2001, the Traffic Commissioner served notice upon the Appellant and Denis Weller that he was considering good repute and invited them to make written representations, which they did by letters dated 4 May 2001.   On the same date, the Traffic Area was notified that Denis Weller was to stand down as the nominated transport manager for the Appellant and that Andrew Kennett was to replace him.

(ix) On 15 May 2001, the Appellant and Mr Weller were called to a public inquiry for the Traffic Commissioner to consider whether there had been a breach of the undertaking to make proper arrangements in relation to drivers’ hours and tachographs and to consider the good repute of both the Appellant and Mr Weller.  Prior to the hearing, the Vehicle Inspectorate applied for and was given permission to be represented by a solicitor Mr Hallsworth.  The Appellant was represented by Mr Hodgson of Ford & Warren, solicitors and consented to the application.

(x) The Traffic Commissioner heard evidence from Mrs Gee concerning the drivers’ hours offences and summarised her evidence in this way:

“For the 2000 PI 3074 charts covering 3 months revealed 70 offences all committed in mainland Europe.

The current inquiry is considering 849 charts for a period of approximately 5 weeks showing 56 offences in Europe plus 20 in G.B.

On these considerations by themselves there is a greater degree of offending that that which led to action being taken under s26. last year.  

Sixty of the 70 offences considered in 2000 were for exceeding the daily driving limit.  This has now fallen to 20, eight of which were for excess driving of 9 minutes or less.  The remaining 12 of 10 minutes or more had a maximum excess of 49 minutes.  I find this to represent a marginal improvement in this area.

The single most common of the remaining 10 offences considered last year was a failure to take sufficient daily rest on seven occasions.  By comparison I have now to consider 18 such offences over a considerably shorter period of time.  Despite making allowance for 5 instances of where drivers were within 8 minutes or less of the statutory minimum of 9 hours the degree by which these offences are occurring has intensified.

The single most regular offence (29 cases) this year is the failure to take 45 minutes rest after four and a half hours cumulative driving … twenty cases .. should properly viewed with concern. …

Seven drivers have exceeded 90 hours fortnightly driving limit compared to one last year.  Only the excess of 39 minutes might be excusable but that of 3 hrs 53 minutes could not.”

(xi) Upon the conclusion of Mrs Gee’s evidence, the Traffic Commissioner  requested that Mr Hallsworth highlight the matters which the Traffic Commissioner should raise with Mr Weller and the Appellant’s witnesses.  Mr Hallsworth did so but his assistance developed into a submission.  Mr Hodgson objected and the Traffic Commissioner upheld his complaint.

(xii) The Traffic Commissioner then heard evidence from Denis Weller who described himself as the Traffic Office Manager responsible for traffic movement abroad.  After May 2001, he had also assisted in the national traffic movement.  He said that following the June 2000 public inquiry, he and Mr Fowler had looked seriously at the steps that they could take to improve the systems in relation to drivers hours.  They decided to take on the “lion’s share” of the work in helping drivers to improve their performance and in addition to the monthly analysis of charts by the Road Haulage Association that had been implemented in June 2000, they developed the following system: the employment of drivers over 30 years of age only, with five years continental experience; tachograph and centrefield tests at interview; full induction training in drivers hours and records; the provision to each driver of the Road Haulage Association booklet on drivers hours and the DETR booklet on drivers hours; the issuing of numbered tachographs and the introduction of a ready reckoner, printed on the back of each defect report sheet that drivers are required to complete and which assists them in calculating their driving hours.  Mr Weller was principally responsible for interviewing drivers about their infringements and he had issued some verbal and written warnings in September and October 2000.  He considered that there had been a continual improvement, although he was disappointed in the rate of improvement.  As a result of the infringements reports for October 2000 (received by the Appellant in December 2000), a maximum 9 hour driving day was implemented in January 2001 to build a safety margin into the system and a bonus scheme was introduced at the same time whereby the drivers are paid an extra £5 per day for each chart that shows nil infringements. This had resulted in a dramatic improvement.  

(xiii) The Traffic Commissioner then heard from Andrew Kennett, the new Transport Manager.  He confirmed that he worked in an associated haulage company in Leighton Buzzard which had an unblemished track record.  He had been brought in as a “compliance” man and had been in post for one week.  He produced a folder of compliance procedures and reports that he was putting in place that had to be completed on a weekly basis. 

(xiv) Liam Boyle from the Road Haulage Association then gave evidence.  He had been analysing tachographs for the Appellant since June 2000 following an audit of the systems implemented by the company in May 2000.  He continues to undertake monthly audits.  He recommended the steps that were put into place after the June 2000 inquiry and he described the management as “keen” to co-operate.  He described the charts for August 2000 as showing a continual improvement but then in September they slipped back, probably because of the relaxation of the rules as a result of the fuel strike and a misunderstanding by the drivers about daily rests.  The same thing happened in October. However, he considered the overall situation had improved between June 2000 and November 2000 because the infringements that were taking place were less serious i.e. failure to take a break after four and a half hours.  He did however, feel that the November results were “disappointing”.  In relation to the records post dating December 2000, Mr Boyle was able to confirm that there had been a marked improvement, with the infringement rate tending towards zero and the extent of the infringements now being between 2 and 8 minutes only.

(xv) The Traffic Commissioner then heard from Peter Cvetkovic who confirmed that following the previous public inquiry, disciplinary procedures were commenced against Mr Fowler and Mr Weller.  Both received a “life time” warning but Mr Fowler appealed.  The warning was confirmed in January 2001 following exhaustion of the appeal procedures.  He then removed himself as Transport Manager in February 2001.  Two trusted employees from associated companies were brought in as short term replacements for Mr Fowler, and Mr Ley continues as General Manager. Mr Cvetokvic considered that the problem with this branch of the company was the length of service of some of the administrative staff and Mr Fowler’s resistance to implementing a disciplinary process.  He considered that Mr Fowler’s approach to running a business and legislative compliance was not in keeping with the group.  He was not taking responsibility.  He was allowing the drivers to monitor themselves.  He was however pleased with Mr Weller’s achievements since the last public inquiry.  When questioned about this by the Traffic Commissioner, he asserted that whilst he had effected improvements in the systems, these improvements were not speedy enough and so Mr Cvetkovic decided to have a further change in the management structure and remove Mr Weller from the post of Transport Manager whilst continuing to employ him with slightly different responsibilities.  In relation to the November infringements he considered them to be an improvement because the infringements were less serious.

(xvi) Mr Herve Montjotin is the Human Resources Manager for the Norbert Dentressangle group and is based in France.  He was responsible for rejecting Mr Fowler’s appeal.  He blamed Mr Fowler for the poor performance of the operating centre and considered it to be the most difficult of all of the branches of the UK company because it had been family run.  He stated that procedures within the UK company had now been streamlined and Mr Cvetkovic now had complete authority in relation to disciplinary procedures and he was confident that there would not be another public inquiry.

(xvii) In the course of his decision, the Traffic Commissioner reviewed the evidence and made the following findings:

“A careful balance of degree persuades me there has been little discernable improvement despite the condign action taken last summer which must reflect, in particular, upon the person charged with responsibility for the supervision of the drivers and the monitoring of the system.  That person was the transport manager, Denis Weller.

I find a failure to fulfil the undertaking – drivers hours & tachographs to a considerable degree.

Mr Weller is no longer able to satisfy me of his good repute and it is likely I would have made a similar finding against Mr Fowler’s repute had he remained in post.  Since Mr. Weller is no longer the nominated transport manager this finding does not affect the company’s professional competence. …

When I considered good repute last year .. I felt the need to identify the failings such as: gross negligence; recklessness; or wilful disregard for road safety.  I do not, however, feel restricted today by the terms of the test applied last year, now that further offences of a similar serious nature have occurred.

I accept the submission that the company was doing something towards improving its system for compliance with the rules on drivers’ hours.  The evidence of Mr. Boyle of the RHA’s role in tachograph anaylsis and reporting.  Those efforts though I have ultimately found to have been inadequate on the V.I. evidence of the degree of offending by drivers during November.  Again it comes back to those charged with this particular responsibility, Messrs. Fowler & Weller, who either through long term familiarity with the drivers, or a fundamental lack of capacity were unable to properly control recalcitrant drivers. ..

On the very careful balance I have conducted, on the matters relevant to the test of good repute I have rehearsed in my preceding remarks, N.D. UK Ltd has failed to persuade me it continues to meet the requirement to be of good repute. ..

My findings today – being of a similar nature to those which the previously described action has been taken – weigh so heavily in the balancing exercise they cannot be overcome even by an accumulation of the favourable factors, all of which I have carefully considered. 

I allowed the licence to continue last year because I was persuaded by Mr Cvetkovic that remedial action to prevent recurrence of drivers’ hours offences would be immediate and effective.  Had the possibility of further offences occurring (and to the degree by which they have done) been apparent the company would have not been given that further chance. Put frankly, the company is losing its credibility. ..

Despite my findings that Messrs. Fowler & Weller were culpable in the drivers hours failures it was within the company’s powers and ability to remove or relocate them .. It was quite irresponsible to allow these flawed individuals .. to have invested in them the responsibility for enforcing the drivers hours rules upon the drivers ..

For these reasons I disqualify N.D.UK Ltd from holding or obtaining an O licence in ETA ONLY for a period of 3 years.”

3. On the hearing of the appeal, the Appellant was represented by Mr Kirkbright, and Mr Hodgson of Ford & Warren, solicitors.  At the outset, Mr Kirkbright applied for and was given permission to amend the grounds of appeal.  His first point was that in using the phrase “Norbert Dentressangle gets one last chance” in his decision in June 2000, the Traffic Commissioner had given a positive prediction that the Appellant’s licence would be revoked if the company were to appear before a further public inquiry.  As a result, the Traffic Commissioner had fettered his own discretion and Mr Kirkbright referred to that part of the Traffic Commissioner’s present decision where he repeated the warning.  Mr Kirkbright urged the Tribunal to not only look at the basis of the decision being appealed but also the June 2000 decision to consider whether the final warning given was “plainly wrong”.  

4. We have no hesitation in rejecting Mr Kirkbright’s submissions on this point.  Whilst we might have used different wording, we do not consider that the phrase “one last chance” is sufficient in itself to justify a finding that the Traffic Commissioner had fettered his discretion and we see nothing wrong in him repeating what he had said at the June 2000 inquiry.  Mr Kirkbright rightly conceded that it is perfectly proper for Traffic Commissioners to give very firm warnings about future conduct.  The appropriate test to apply when such allegations are made is to make an assessment of the way in which the Traffic Commissioner conducted the public inquiry to ascertain whether he in fact fettered his discretion.  Having undertaken that exercise we have no difficulty in finding that the Traffic Commissioner did evaluate the evidence and the culpability of the Appellant in relation to the November infringements and made appropriate findings of fact.  For the reasons we give below, we are satisfied that he was justified in taking action under s26(1)(f) of the Act. We reject the submission that we should consider whether the June 2000 decision was “plainly wrong”.  Even if there was any basis for coming to that conclusion, which we cannot find, the appropriate time for considering that decision would have been on appeal; and there was none.  This ground of appeal accordingly fails.

5. Mr Kirkbright then dealt with the second and third grounds of appeal together, putting forward an argument with three limbs: the first was that in finding that there had been a breach of an undertaking under s26(1)(f) of the Act, the Traffic Commissioner failed to analyse the respects in which the Appellant had failed to make “proper” or “reasonable” arrangements to identify breaches and take action to prevent there reoccurrence.  He argued that the Traffic Commissioner’s findings were based entirely upon the evidence of Mrs Gee and that based upon the decisions of Vehicle Inspectorate v Nuttall (1999) 1WLR 629 and Yorkshire Traction Company Ltd v Vehicle Inspectorate (6 March 2001) unreported that evidence was insufficient to substantiate an offence of causing or permitting the drivers to exceed the permitted drivers hours.  The second limb of his argument was that in determining whether proper arrangements had been made, the Traffic Commissioner failed to have regard to the evidence of the Appellant which showed that before and after November 2000 proper arrangements had been made.  The third limb of his argument was that the Traffic Commissioner failed to give any weight to the difference in the nature of the offences compared with those considered in June 2000.

6. We are satisfied that in the light of the enforcement history of this operation, the Traffic Commissioner rightly considered this to be a bad case.  The percentage rate of infringements and the nature of those infringements even if one excludes those relating to rest breaks are serious, particularly in the context of the Appellant having been before the same Traffic Commissioner only five months before.  The Tribunal has previously indicated in Alcaline UK Limited (Appeal 7/2001) that in most cases there is likely to be some degree of recklessness on the part of a Company that would make it responsible for the failure of its drivers.  However, the Tribunal also noted that in the case of persistent breach it is difficult for an operator to contend that its systems are either “appropriate” or “reasonable”.  In other words, systems should be judged by their results.  We also note that in the Nuttall case, Lord Steyn was clear in his judgment that when considering whether there has been a degree of recklessness in the conduct of an Appellant, the circumstances of the particular case must be taken into account.  In this case we consider that the very recent and serious enforcement action taken in respect of the licence in June 2000 was highly relevant.

7. With these comments in mind, we reject Mr Kirkbright’s arguments on this point.  The Traffic Commissioner undertook a very careful analysis of the nature and seriousness of the infringements and in relation to the systems that the Appellant had in place by November 2000 he stated:

“I take into account action taken by the company towards the re-training and instructing of its drivers following last year’s action.  I have also to take account any disciplinary action taken; asking was its system adequate and what evidence is there of constant supervision and monitoring”.

The Traffic Commissioner was clearly satisfied that the systems were inadequate including the input of Mr Boyle and we are satisfied that he was entitled to be so satisfied upon the evidence.  He considered that the inadequacies of the systems were the responsibility of Mr Fowler and Mr Weller whom he described as “flawed” individuals.  His analysis of Mr Fowler was supported by the evidence of Mr Cvetkovic.  The Traffic Commissioner found that it was irresponsible of the Appellant to continue to employ Mr Fowler and Mr Weller as Transport Managers with the responsibility of complying with the undertaking given that they had been charged with the same responsibility prior to the June 2000 inquiry and had failed in their joint role.  We do not consider that the Traffic Commissioner’s approach to the infringements or the inadequacies of the Appellant’s system or its personnel was plainly wrong or in error of law.     In fact we believe it to be plainly right and there was an abundance of evidence to support his findings.

8. Mr Kirkbright’s fourth ground of appeal is that the Traffic Commissioner assessed the good repute of the Appellant as at November 2000 rather than at the date of the public inquiry. We find that there is some force in this argument in that the Traffic Commissioner when considering good repute and how he was to exercise his powers under under s.26 appears to have concentrated on the Appellant’s systems and personnel that were in place in November 2000 but then only considered the negative aspects of the evidence for the period November 2000 to June 2001. In his decision, he does not refer to the very impressive reduction of the rate of infringements that took place after January 2001 during which time Mr Weller was the sole Transport Manager.  He further failed to refer to the systems that had been implemented such as the bonus scheme and the maximum 9 hour driving day that had resulted in the reduction of infringements.  These systems were in addition to the change in personnel that had taken place during the period February to June 2001.  Whilst we have some sympathy with the Traffic Commissioner’s view that the continuing employment of Mr Fowler until February 2001 and the continuing employment of Mr Weller as Transport Manager until May 2001, were serious matters that went to the culpability of the Appellant under s.26 and its good repute under s.27 we cannot be satisfied that the Traffic Commissioner undertook the correct balancing exercise that was required of him to enable him to exercise his powers under those sections in June 2001.  We consider that it is of importance where revocation is being considered that the correct balancing exercise is carried out. This does not appear to have been done in this case and accordingly this ground of appeal is allowed.

9. Mr Kirkbright made a further submission that the Traffic Commissioner failed to consider the unblemished record of the Appellant company in other traffic areas when considering good repute.  He argued that if a company loses its good repute in one traffic area, it will automatically lose it in all traffic areas. It is therefore incumbent upon the Traffic Commissioner to consider the good repute of the company as a whole and if he had done so in this case, he should not have made a finding that the company had lost its good repute.  If this was the sole issue which would be determinative of this appeal we would have considered inviting the Secretary of State for the Department of Transport, Local Government and the Regions to become a Respondent to the appeal. However, we do not feel that it is necessary to determine this issue in the light of the appeal succeeding upon other grounds.

10. Finally, Mr Kirkbright contended that the Traffic Commissioner was in error in allowing the Vehicle Inspectorate to be represented by Mr Hallsworth and insofar as there is authority to support the principle that the Vehicle Inspectorate can in certain circumstances be represented with the permission of the Traffic Commissioner (European Express Cargo  (E34)) that authority is wrong.  Mr Kirkbright was further critical of the Traffic Commissioner in allowing Mr Hallsworth to participate in the inquiry to a greater extent than was originally anticipated and that Mr Hallsworth’s “submission” to the Traffic Commissioner was prejudicial to the Appellant.  Mr Kirkbright relied upon the fact that the Traffic Commissioner repeated part of Mr Hallsworth’s submission verbatim.  We are satisfied that there is no merit in this argument.  By Paragraph 3(5) of Schedule 4 of the Goods Vehicles (Licensing of Operators) Regulations 1995, the Traffic Commissioner may allow any person to appear at a inquiry and if he does so, that person may be permitted to be represented by counsel or solicitor.   Insofar as Mr Hallsworth made a submission to the Traffic Commissioner, there is no evidence of prejudice to the Appellant; indeed it would be surprising if the matters that he highlighted had not been in the mind of the Traffic Commissioner in any event.  We think that assistance of this sort is generally to be encouraged.

11. In the event we allow the appeal.  The orders of revocation under ss.26 and 27 of the Act are set aside, as is the disqualification of the company.  We direct that the matter be remitted for re-hearing by a different Traffic Commissioner who will be able to fully review the up to-date position.  All aspects will be at large and no doubt a further call up letter will be necessary.

Jacqueline Beech

22 October 2001
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