

















IN THE COURT OF THE TRANSPORT TRIBUNAL


ROAD HAULAGE APPEALS





Appeal 72/2001 





Appeal by ALAN R BROOKS








			Before:	Hugh Carlisle QC, President


					John Whitworth 


					Patricia Steel





____________________





O R D E R


____________________








SITTING in London on Tuesday 16 April 2002





UPON READING the decision of the Traffic Commissioner for the South Eastern and Metropolitan Traffic Area made on 21 November 2001 and published in “Applications & Decisions” No.3584 on 13 December 2001 





AND UPON READING the Notice of Appeal dated 1 December 2001





AND UPON  HEARING James Duckworth of Transport Law Services for the Appellant





IT IS HEREBY ORDERED that the Appeal be DISMISSED and that the Appellant pay the sum of £750 in costs to the Vehicle Inspectorate.





�
ALAN R BROOKS





Appeal 72/2001





___________________





R E A S O N S


___________________











1.	This was an appeal from a decision from the Traffic Commissioner for the South Eastern and Metropolitan Traffic Area on 21 November 2001 when he revoked the Appellant’s licence and disqualified him indefinitely.





2.	The factual background appears from the documents, the transcripts of the public inquiries and the written decision of the Traffic Commissioner and is as follows:


(i)	The Appellant was the holder of a standard international operator’s licence authorising four vehicles and one trailer.  At all relevant times he had no vehicles specified.


(ii)	In order to understand the case it is necessary to set out the evidence from the Vehicle Inspectorate in some detail.  In the event it was unchallenged by evidence from the Appellant and we take the summary from the written decision:-


	“10.	Mr Williams (a traffic examiner) had received a report from a colleague, Martin Hodgson of the Vehicle Inspectorate at Dover, that on 14 October 1999 a vehicle E182 GBJ had been stopped.  The driver, Mr Russell, said that his employer was H Mapplebeck and Sons Ltd (‘Mapplebeck’) of Unit 13, Noake Industrial Estate, Rainham (‘Unit 13’) and produced a Community Authorisation for Mapplebeck.  Mapplebeck held a Licence No.OB208346.


	“11.	Mr Williams attempted to contact Mapplebeck.  He spoke on the telephone to a person who identified himself as Mr Brooks (ie the Operator) who said he knew nothing of Mapplebeck.


	“12.	Mr Williams’ subsequent investigation showed that Mapplebeck held a Standard International licence with a business address at Unit 13, but that no vehicles were authorised on that licence or had been for some time.


	“13.	Enquiries at and about Mapplebeck’s operating centre in Middlesborough revealed that it was a derelict piece of land which had not been used as an operating centre for five years or more.


	“14.	Further enquiries of the owner of Unit 13 revealed that he had never heard of Mapplebeck.


	“15.	Mr Williams then visited Unit 13, a portakabin office, but was told that there was no “such company there”.  However, the addresses and telephone numbers shown on the Mapplebeck licence and on the Licence were identical.


	“16.	Mr Williams next discovered that the registered keeper of vehicle E182 GBJ was “Brooks Transport”.




















	“17.	A search at Companies House revealed the Operator to be the company secretary of Mapplebeck.


	“18.	Mr Williams, after several visits, met the Operator at Unit 13 on 24 January 2000.  Mr Williams confirmed that the Operator present at the public inquiry was the gentleman who had identified himself as Alan Brooks.


	“19.	After Mr Williams had indicated that he wished to discuss E182 GBJ, the Operator “became extremely aggressive and abusive” and used loud and foul language.  The Operator picked up Mr Williams’ papers and took them towards the door saying “Mr Williams, you can take these papers and xxxx off out of my office”.  Before Mr Williams left the office, the Operator made a telephone call and informed Mr Williams that Mapplebeck was dissolved.  Later in his evidence, Mr Williams described the Operator’s behaviour as the worst that he had ever experienced from an operator in his six years in post.


	“20.	Later information obtained by Mr Williams showed that Mapplebeck had not been struck off until October 2000.


	“21.	Subsequent court proceedings relating to E182 GBJ against the Operator were withdrawn on the day of the court proceedings.


	“22.	Mr Williams later learnt that two other vehicles - K220 TKK and M466 XKA - were travelling regularly to and from the continent without carrying an operators licence disc.  These vehicles were registered in the name of a Mr Paul Giles, not at his home address or at his operating centre but at Unit 13.  Mr Giles, who holds a Standard National licence for the operation of tippers, trades as PKG Haulage.


	“23.	On 18 August 2000, M466 XKA was stopped in the British Control Zone in France.  The driver, a Mr Russell, stated that he worked for Paul Giles trading as PKG Haulage, but produced a community authorisation in the name of Mapplebeck.


	“24.	The goods in the vehicle were being carried for Transcare Europe Ltd, otherwise known as Tibbett and Britten.


	“25.	Mr Williams subsequently interviewed Mr Giles.  He said that he had never owned M466 XKA or employed Mr Russell, but had agreed to insure the vehicle for the Operator in exchange for a rent free period at the operating centre.  He denied that it was his signature on the DVLA registration form, or that he had ever carried out work for Tibbett and Britten.  His work involved the use of three tipper vehicles for asphalting and did not involve operations in Europe.


	“26.	Mr Williams next interviewed Mr Amos, the Fleet manager at Tibbett and Britten.  He said that his work had been “contracted out to Alan Brooks, that the work was invoiced for by Alan Brooks and Alan Brooks was paid for that work”.  A copy invoice dated 15 August 2000 addressed to Transcare Europe Ltd headed “AR Brooks Limited”, with “Brooks Transport and PKG Haulage” underneath and an address at Unit 13 was produced albeit without details of the 

















	contract which had been covered up by Tibbett and Britten.  Mr Amos’ statement was produced to the Public Inquiry.


	“27.	Mr Williams was of the opinion that the vehicles which had been stopped were being used by “Mapplebeck or Alan Brooks trading as Brooks Transport” and that - in Mr Giles’ words - Mr Giles “had been used” and was not involved.


	“28.	E182 GBJ had been specified on the Mapplebeck licence until August 1997, and was now registered in the name of Brooks Transport.


	“29.	Vehicles M466 XKA and K220 TKK were registered in the name of PKG Haulage.


	“30.	Mr William Newberry, a senior enforcement officer with the Vehicle Inspectorate gave evidence that on 24 January 2001 he had received a telephone call from the Operator.


	“31.	During the conversation, the Operator had admitted that the vehicles travelling to and from the continent and driven by Mr Russell had been owned by the Operator and that he was the user and operator at the time.  The Operator declined to be interviewed.”


(iii)	The Appellant was called up to a public inquiry on 13 March 2001.  The public inquiry took place on 18 April, before a Deputy Traffic Commissioner.  Mr Duckworth appeared for the Appellant.  At the start of the hearing the Deputy Traffic Commissioner listed matters of concern to him.  We were not provided with a transcript or notes relating to this inquiry but it is common ground that the Deputy Traffic Commissioner decided to adjourn the hearing in order to enable the Vehicle Inspectorate to be represented.  He indicated that he did not want to have to enter the arena and himself to have to cross-examine the Appellant. 


(iv)	The public inquiry reconvened on 10 June 2001, before the Traffic Commissioner himself.  Mr Ostrin appeared for the Vehicle Inspectorate, with Mr Duckworth again appearing for the Appellant.  The Traffic Commissioner set out the matters of concern, repeating a note of what the Deputy Traffic Commissioner had said at the previous inquiry, summarising the allegations raised by the evidence of the Vehicle Inspectorate.  Mr Duckworth was asked if he had any procedural points to raise and said that he had not.


(v)	Mr Williams and Mr Newberry then gave evidence.  Both were cross-examined at length by Mr Duckworth.  During the course of cross-examination of Mr Newberry Mr Duckworth put a positive case to him (“I put it to you that at no time did he say .....”).  Nevertheless, at the close of the Vehicle Inspectorate case Mr Duckworth announced that the Appellant would not be giving evidence, although he was prepared to “produce financial information”.  The Traffic Commissioner asked Mr Duckworth if the Appellant realised that his failure to give evidence 

















	might cause adverse inferences to be drawn.  Mr Duckworth replied that the Appellant was aware of the position.


(vi)	The public inquiry then went in camera and dealt with the issue of financial standing, on which the Traffic Commissioner was satisfied.  This issue played no part in the appeal.  


(vii)	Mr Ostrin made his final submissions, setting out the issues and commenting upon them.  He was followed by Mr Duckworth who submitted that the matters raised in evidence had not been covered by the original call-up letter from the Traffic Area Office on 13 March 2001 or by a supplementary letter on 16 March.  Mr Duckworth said that he had raised the matter in a letter of 17 April but that this had been rejected by the Traffic Area Office in its reply.


(viii)	The Traffic Commissioner eventually asked Mr Duckworth the following:-


	“The point I am raising with you, Mr Duckworth, is that if you are saying ..... that the only matters which are before me, because of the wording of the letter of 16 March, are “the alleged refusal to co-operate” and that the matters in respect of which I have had evidence given to me are not before me, then the only sensible way forward is to adjourn and we will reconvene.  I will ask you today whether you want the evidence to be given all over again, and obviously your client will have the opportunity, if he so wishes, on that occasion of responding ..... that is the blunt question I am putting to you, if that is your submission then the only way forward is to adjourn .....”


	Mr Duckworth maintained his position and the Traffic Commissioner then decided to adjourn:-


	“Right in that event, I will adjourn this inquiry.  A further call-up letter will be sent out specifying, in particular, that all matters in the schedule are before me and I would invite you to let me know whether you wish the Vehicle Inspectorate to return to give the evidence again and I would also invite you to let me know whether your client will be giving evidence in which event the Vehicle Inspectorate will need to be here.”


(ix)	A further call-up letter was sent on 6 September 2001, as mentioned by the Traffic Commissioner, annexing the transcript of the hearing on 10 July.  The public inquiry reconvened on 18 October 2001.  Mr Duckworth again submitted that he was in doubt about the grounds for action against the Appellant.  The Traffic Commissioner pointed out that these had been considered at length at the previous inquiry.  He asked if the Appellant would be giving evidence and Mr Duckworth said that he would be maintaining the same position as before, if no 

















	additional evidence were to be given by the Vehicle Inspectorate.  In the result no further evidence was given.  Mr Ostrin made a short final submission, relying upon what he had said at the previous public inquiry.  


(x)	The Traffic Commissioner then read out Mr Justice Potts’ direction in the Archer trial on the effect of a defendant’s failure to give evidence in a criminal case and the extent to which adverse inferences may be drawn.  Mr Duckworth was invited to comment on this but continued to assert that the Appellant did not know the case he had to meet:-


	“We are not clear on what the specific allegation is against Mr Brooks.  It is all in a rag bag of miscellaneous allegations, suspicions, assumptions, innuendoes, but nothing specific about what he is supposed to have done, so I cannot quite see how it can be proved to have done nothing which has not been specified.”


	He submitted that the evidence of the Vehicle Inspectorate was unreliable and that it should be rejected.


(xi)	The Traffic Commissioner gave a written decision.  He set out the history, the evidence and the submissions.  In making his finding he repeated Mr Justice Potts’ direction.  He referred to 65/2000 AM Richardson v. DETR and continued:-


	“In paragraph 11 of its decision, the Transport Tribunal confirmed not only that “the burden of proof remained on the [operator] throughout” but also that “the appropriate standard of proof was the balance of probabilities”.  A fortiori, I am entitled to take into account the Operator’s refusal to give evidence when the onus lies upon him to satisfy me on the matters raised and specifically his repute.”


	The Traffic Commissioner then made findings that the Appellant had operated vehicles without authority and had attempted “to hide his unauthorised activities by reference to the licences of Mapplebeck and Mr Giles”.


(xii)	The Traffic Commissioner went on to revoke the Appellant’s licence for loss of repute under s.27(1)(a) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the 1995 Act”) and to disqualify the Appellant indefinitely from holding or obtaining a licence in any Traffic Area.





3.	On the hearing of the appeal Mr Duckworth and Mr Ostrin again appeared.  Mr Duckworth’s first point was that proper notice had not been given in the call-up letter of the case that the Appellant had to meet.  The letter not only referred to the various sections in the Act under which action was proposed but referred expressly to the statements from Mr Williams and Mr Newberry which were enclosed, with exhibits.  We have to say that from the beginning we do not think that the Appellant could have been in any doubt about the position.  

















	We do not accept that the call-up letter was defective but, even if it was, we think that the provisions of s.27(3) of the 1995 Act should be seen in context.  Similar provisions are contained in reg.9 of the Public Service Vehicles (Operators’ Licences) Regulations 1995.  Mr Duckworth submitted that only matters raised in the call-up letter could be relied upon at the subsequent public inquiry.  But this is not what the provisions state.  The Traffic Commissioner is obliged to give “notice in writing that he is considering” revocation of the licence for eg. loss of good repute.  The notice must state the grounds on which the Traffic Commissioner “is considering” such revocation and that representations may then be made by the licence holder.  We think that it is plain that the reference to grounds goes further than mere mention of the subsection of s.27(8) of the Act relied upon.  However, it is also plain that the wording is in the present tense (“is considering”) and does not preclude subsequent reliance on new or overlooked material, so long as notice in accordance with the rules of natural justice is given.  Thus, a fresh call-up letter is unnecessary, as long as the position is clear.





4.	Mr Duckworth referred us to 1990 B26 Mighty Hire Ltd and 1996 H9 Bristol Benzol plc and these decisions should be viewed in the light of our observations.  If a point does arise which has been previously overlooked, we see no difficulty with this, as long as the operator is given an opportunity of having an adjournment if he has been taken by surprise and cannot then deal with it.





5.	As we have indicated, we think that the issues were clear from the beginning, but if not, they certainly became so by the time of the third public inquiry.  At each inquiry the areas of concern had been identified and they were the subject of detailed evidence and submissions during the second inquiry.  We do not accept the Appellant’s submissions on this point.  On the contrary, we consider that the Traffic Commissioner and the witnesses from the Vehicle Inspectorate displayed commendable patience.





6.	Mr Duckworth’s next point was that the Traffic Commissioner was obliged personally to consider the terms of call-up letters.  This arose because during the public inquiry on 10 July 2000 the Traffic Commissioner said that the letters from the Traffic Area Office of 16 March and 17 April were not his letters.  Mr Duckworth referred us to 1997 J14 TJ O’Brien in which the Tribunal held that the 1995 Act contained no power to delegate.  However, the Tribunal was not then referred to s.74 of the Deregulation and Contracting Out Act 1994 which does indeed contain such a power.  Mr Duckworth accepted that he had no answer to this but, rather than withdraw the point, invited us to deal with it in our Reasons so that it is more generally known.  (We would add that s.74 is mentioned immediately below the reference to the O’Brien case in our published Digest of cases.)























7.	The last point raised was that the holding of three public inquiries was unfair to the Appellant.  We do not agree.  This point could only begin to be argued if we had accepted that there had been a lack of proper notice.  We have not so found: on the contrary, the adjournment of the second public inquiry was occasioned by the objections taken on behalf of the Appellant.





8.	In the result the appeal is dismissed.  Mr Ostrin then invited us to entertain an application for costs by the Vehicle Inspectorate and submitted a schedule of costs.  The relevant provision is Rule 39 of the Transport Tribunal Rules 2000 by which an order for costs may be made against one party in favour of another “if the Tribunal considers that the conduct of the paying party in making, pursuing or resisting an appeal has been frivolous, vexatious, improper or unreasonable”.  





9.	We gave Mr Duckworth an opportunity to make representations in accordance with Rule 39(3) and he chose to do so there and then, without an adjournment.  He did not challenge the amounts claimed and summarised his earlier submissions to the effect that the Appellant’s conduct had been reasonable throughout.  We do not agree.  We think that the conduct of the Appellant has been one of repudiation of the regulatory regime and that in the circumstances the making and pursuing of an appeal was unreasonable.  We have concluded that the appropriate order is that the Appellant should make a contribution of £750 towards the costs of the Vehicle Inspectorate.
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