

















IN THE COURT OF THE TRANSPORT TRIBUNAL


ROAD HAULAGE APPEALS





Appeal 74/2001 





Appeal by BRIAN EDWARD CLARK








			Before:	Hugh Carlisle QC, President


					John Whitworth, 


					David Yeomans





_______________





O R D E R


_______________





SITTING in London on Wednesday 17 April 2002





UPON READING the decision of the Deputy Traffic Commissioner for the South Eastern and Metropolitan Traffic Area made on 5 December 2001 and published in “Applications and Decisions” No:3585 on 27 December 2001 





AND UPON READING the Notice of Appeal dated 6 December 2001





AND UPON  HEARING James Duckworth of Transport Law Services for the Appellant





IT IS HEREBY ORDERED that the Appeal be DISMISSED and that the orders of revocation and disqualification take effect at 2359 hours on Wednesday, 29 May 2002.





�
BRIAN EDWARD CLARK





Appeal 74/2001





_________________





R E A S O N S


________________











1.	This was an appeal from the decision of the Deputy Traffic Commissioner for the South Eastern and Metropolitan Traffic Area on 5 December 2001 when he revoked the Appellant’s licence and disqualified him for two years.





2.	The factual background appears from the documents and the transcript of the public inquiry and is as follows:


(i)	The Appellant is the holder of a standard international operator’s licence authorising four vehicles and four trailers.


(ii)	In December 2000 a vehicle examiner, Mrs Bone, visited the Appellant’s premises in Horley, Surrey and took possession of tachograph records for a period of three months.  These records were subsequently analysed and revealed numerous discrepancies.  In consequence the Appellant and two drivers employed by him pleaded guilty to drivers’ hours offences at the Guildford Magistrates Court on 21 June 2001.  The drivers, Mr Sims and Mr David, were charged with a total of ten offences and were fined £350 and £400 respectively, with each paying £125 costs.  The Appellant was charged with a total of 16 offences, both as an employer and as a driver, and was fined a total of £3550, with £400 costs.  


(iii)	The Appellant was sent a call-up letter on 7 November 2001 and the public inquiry took place on 5 December 2001.  Although financial standing had also been put in issue the Deputy Traffic Commissioner was satisfied on the evidence relating to this and it formed no part of the appeal.  


(iv)	The issue at the public inquiry was the circumstances surrounding the convictions.  Apart from Mr Sims’s convictions, these related to records of ferry crossings over the Channel.  Both Mrs Bone and the Appellant gave evidence and described what had occurred.  The practice was to remove the tachograph chart on arrival at the port and to note the mileage shown on the odometer.  Journeys of two kilometres or so might then occur while waiting, until the vehicle was loaded onto the ferry.  After the crossing a new chart was inserted, with the earlier mileage reading from the odometer being entered.  As the Deputy Traffic Commissioner said in his oral decision:


	“By so doing Mr Clark concealed the journey onto the ferry, incidentally he also lost a small amount of mileage.  Now the loss of 














	








	the record of the journey onto the ferry is important because the rules allow only one journey onto or off the ferry during a rest period and, if that happens, the rest period is extended by two hours.  By concealing the additional journey onto the ferry the operator in practice  avoids the rest rules.  He gets round the rest rules.  It was done by Mr Clark and it was done by Driver David.  Mr Sims does not appear to have crossed to the Continent and his offences arise elsewhere.


	“I want to underline that one of the important points about this daily rest rule is that daily rest is meant to be an unbroken rest period.  There is an allowance of one journey, but there is then a compensation of two hours.  If you follow Mr Clark’s practice you break the spirit of that rule of unbroken rest.  Mr Clark said that this changing of charts is common practice.  I must say, even if I accepted that, and it may well be true, it simply means that a lot of people are breaking the law and it certainly is no excuse.  .....”


(v)	The Deputy Traffic Commissioner concluded that he was obliged to revoke the Appellant’s licence for loss of repute under s.27(1)(a) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”).  His reasoning was based on 9/2000 Stevenson and Turner in which the Tribunal gave guidance on how convictions were to be approached when considering Paragraph 2 of Schedule 3 of the Act.  The Deputy Traffic Commissioner held that although the convictions were not for “serious offences” within Paragraph 2(a) they were for serious “road transport offences” within Paragraph 2(b).  Moreover, there was more than one such offence and accordingly revocation under s.27(1)(a) of the Act was mandatory.  He would also have made discretionary orders of revocation for convictions and for breach of the undertaking relating to drivers’ hours under ss.26(1)(c)&(f) of the Act.  He went on to disqualify the Appellant for two years.





3.	Mr Duckworth had appeared for the Appellant at the public inquiry and he appeared again on the hearing of the appeal.  His first submission was that the Deputy Traffic Commissioner was wrong to find that the convictions were for serious road transport offences.  Mr Duckworth took us through the evidence.  Mrs Bone had accepted that what the Appellant and his drivers had done was common practice and that there was duplication of charges, with more than one charge arising out of the same incident.  Her evidence was inconsistent about whether the driver actually gained time and the Appellant himself said that he had not done so because he continued his rest period after the crossing had been made.  It was the Appellant’s practice now to leave his chart in the tachograph throughout the journey.  Mr Duckworth mentioned the decision in another case where there had been more discrepancies but no convictions and the Traffic Commissioner had taken no action.  Mr Duckworth pointed out that 























	there had been no use of interrupter wires or other forms of tampering; there were no false names or omissions of mileage or of records.  He submitted that this case was at the lower end of the scale and, overall, that the Deputy Traffic 


	Commissioner could not properly have concluded that the admitted road transport offences were “serious”.  





4.	We have to say that we disagree.  We consider that adherence to the rules relating to drivers’ hours is fundamental to road safety and that the Deputy Traffic Commissioner was entitled to find on the evidence that the present convictions were indeed for serious road transport offences.  Mandatory revocation was an inevitable consequence.  We think that it should be explained that, although the current wording of Paragraph 2(b) of Schedule 3 of the Act does not in fact contain the word “serious”, on the hearing of the Stevenson and Turner case the Tribunal was invited to read this into the wording by the DETR.





5.	The second ground of appeal related to the order for disqualification.  Mr Duckworth referred to the Deputy Traffic Commissioner’s comments and submitted that he had misdirected himself by starting off with mention of his normal policy:


	“I have to say that where the main run of convictions deal with rest and with false records I would normally be considering indefinite disqualification because it is my view that those offences show a complete lack of integrity and an unfitness to hold a licence, but this is a case where I do have a degree of discretion and where I can accept ..... your explanation, Mr Clark.  It is not the worst type of case and I hear what you say when Mr Duckworth says that you have learnt your lesson, that you have dismissed your unsatisfactory drivers and are yourself learning to apply the rules.  For that reason I am significantly reducing the disqualification.  The licence is revoked and you will be disqualified for two years in this or any other Traffic Area.”


	We think that the Deputy Traffic Commissioner was setting out his reasoning with care and that the criticism is misplaced.





6.	We were also referred to 5/2000  Marilyn Williams and 18/2000 Euroline Transport Ltd, in the first of which the Tribunal stated that “an order for disqualification does not necessarily follow revocation but requires some additional feature which should be identified in the decision”.  In mentioning the need for “an additional feature” we have to say that we consider that those two decisions go too far.  The reasoning was based on 1995 G 36 Greylands Waste which was decided before the decision in Thomas Muir (Haulage Ltd v. Secretary of State (1998 SLT 666): this held that traffic commissioners’ powers are to be exercised “to achieve the objectives of the system” rather than 























	by way of punishment, with assessment of culpability and use of words such as “penalty” being inappropriate.  The power to disqualify is contained in s.28(1) of the Act and no requirement for any additional feature is specified.  On the contrary, the provisions are in general terms, consistent with the Thomas Muir case.  Of course, disqualification is not always ordered in addition to revocation.  However, there are cases in which the seriousness of the conduct is such that a traffic commissioner may properly consider that both revocation and disqualification are necessary for the purposes of enforcing the legislation.  We think that this is just such a case and hope that operators and drivers will be in no doubt as to the view which traffic commissioners and the Tribunal take of this type of conduct.





7.	In the result the appeal is dismissed.  The orders of revocation and disqualification will come into force at 2359 hours on Wednesday, 29 May 2002.
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