EUROLINE TRANSPORT LIMITED

DKZ TRANSPORT LIMITED

TARGET TRANSPORT AND FORWARDING LIMITED

Appeal 18/2000 & 19/2000 & 20/2000

R E A S O N S

1. On 28 March 2000, the Traffic Commissioner for the Eastern Traffic Area held a public inquiry in respect of four operator’s licences.  These three appeals are against the Traffic Commissioner’s decision to revoke the Appellant’s licences under s 26 and s 27 of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) and to disqualify named directors under s 28(1) of the Act.  We heard these appeals together because they raise the same points of law.  

2. The background of the appeals appears from the documents, the transcript of the public inquiry and the written decision of the Traffic Commissioner and is as follows:

(i) The Appellant companies and a fourth company, Golden Fruits Transport Limited have the following common features:

a) the company directors are Greek nationals who are domiciled in Greece;

b) the registered head office of each company is Caprini House, Praed Street, London, the offices of a firm of accountants;

c) they share the same operating centre: Hawthorn Lodge, Gt. Staughton, Huntingdon;

d) they share the same transport manager: Clive Usher who lives at the operating centre and holds a CPC. He provides a tachograph analysis service to various UK based hauliers.  He was first approached by Nikolas Koutrouvelis on behalf of all four companies to act as the nominated transport manager for the respective companies;

e) the original nominated maintenance contractor for each company was Edgeley Transport;

f) each company is principally involved in the carriage of fruit from Greece to other European countries.

3. On 28 March 2000, the three Appellants and Golden Fruits Transport Ltd were called to a    public Inquiry.  They were represented by Mr Duckworth of Transport Law Services.  The allegations made by the Vehicle Inspectorate were set out by the Traffic Commissioner in these general terms:

“4. The operators have been called to Public Inquiry on the allegations of Vehicle Inspectorate staff that, since the licences were granted, vehicles have never utilised the authorised operating centre for any purpose, neither do vehicles come to the United Kingdom  on any regular basis, causing me to question whether in fact there had been a material change since the issue of the licences in that their operations being based in Greece should be subject to a Greek operator’s licence.

5. Undertakings to make proper arrangements so that: vehicles are kept fit and serviceable, drivers report defects promptly in writing, the rules on drivers hours and tachographs are observed and records are kept for 15 months and made available for inspection upon request, may not have been fulfilled since there is no operational establishment in this country.  

6. There have also been occasions when vehicles appear to have been used without current Vehicle Excise Duty (VED) in force.  The vehicles all being registered in the United Kingdom.

7. For these two reasons two to the operators, Golden Fruits Transport Ltd and Euroline Ltd were also required to satisfy me they continue to meet the requirement of appropriate financial standing.

8. Mr Usher was called .. to satisfy me he meets the requirement to be of good repute in that he fulfils the requirements of the statutory definition of transport manager as set out in Section 58 of .. the 1995 Act taking account of the alleged failure of the four operators, for whom he acts as transport manager, to ever utilise the operating centre.”

4. The Traffic Commissioner heard evidence from Mr Bentley, Vehicle Examiner who had attended the operating centre on 20 January 2000 to speak to Mr Usher about the operations of each Appellant.  We will deal with the substance of his evidence relating to each Appellant separately.  However, his conclusion in relation to all four companies was that Mr Usher was a Transport Manager of convenience “and he readily admits that fact”.  He does not control or roster the drivers duties, nor does he arrange maintenance inspections, re-test or repair any HGV operated under authority of the operators licences.  Mr Bentley’s evidence was that Mr Usher had stated that the use of British registered vehicles in Greece was a means of ensuring that they would not be targeted by enforcement action by the Greek authorities; everything is arranged by, and controlled from, the Greek office of each company and that Mr Usher had expressed the intention to stop his property being used as an operator’s centre by all four companies.  

A
Golden Fruits Transport Limited

(i) Whilst Golden Fruits Ltd did not appeal the Traffic Commissioner’s decision to revoke the operator’s licence and to disqualify Mr Kandylis the director of the company, from holding a licence for three years, the evidence Mr Usher gave in relation to the extent of his role as transport manager for the company is important insofar as it goes to the question of his good repute and the professional competence of all three Appellants.  Mr Usher stated that Mr Kandylis was responsible for the day to day running of the company in Athens and that Mr Usher was responsible for the paperwork from the Traffic Area and other departments.  He did not know when the vehicles came to the England or if they carried loads when they did so.  He was unable to produce preventative maintenance record inspections, drivers defect report sheets or any tachograph records.  He had not seen the preventative maintenance inspection sheets which were produced by Mr Kandylis during the course of the inquiry.  He could not say how long it would normally take a vehicle to travel from Greece to the UK or the routes which the vehicles would normally take.  He had no knowledge of what happened to those drivers who were found to either have made errors in the completion of tachograph charts or who had committed rest offences.  He was reliant upon the assurances of Mr Kandylis that the vehicles were taxed, tested and insured.

B 
Euroline Transport Limited
(i) Euroline Ltd has one director, Mr Vassilios Tsimpoukas, who lives in Greece.  The company was granted an operator’s licence on 29 July 1997 authorising two vehicles and two trailers.  Only one vehicle and one semi trailer have been specified on the licence and Mr Tsimpoukas was the driver of the vehicle.  In October 1997, the Traffic Area was notified of an additional maintenance facility in Athens.  

(ii) Mr Bentley’s evidence was that Mr Usher’s only regular involvement with this company was in the analysis of tachograph records.  When asked to produce tachograph records he could only produce a bundle of tachograph charts for the period May to August 1998.  Inspection of the charts revealed that the vehicle was driven exclusively by Vassilios Tsimpoukas throughout Europe.  Vehicle excise duty on the vehicle expired in March 1999 and the test certificate for the trailer expired in October 1999.  Mr Usher stated to Mr Bentley that he only received copies of certificates and/VED discs when the Greek office remembered to send them to him.

(iii) Mr Tsimpoukas, who cannot speak English, gave evidence via Mr Koutrouvelis who acted as interpreter.  He stated that he is a CPC holder in Greece and effectively a one man operation.  He drives mainly between Greece and mainland Europe, although he has driven to England a few times.  He had originally used Mr Usher to analyse his tachographs and these along with the maintenance records of the vehicle and semi-trailer were kept at the operating centre.  Although he cannot speak English, Mr Tsimpoukas could understand the tachograph analysis reports produced by Mr Usher and communication took place through Mr Koutrouvelis.  However, for the past year or so, Mr Tsimpoukas has kept all the records in Greece because he wanted to get acquainted with the system so that he could become his own transport manager.  To that end, he had given his Greek CPC to the Greek authorities to pass on to the Traffic Area with a view to him being accepted as transport manager in the place of Mr Usher.  He asserted that the CPC has been misplaced by the authorities and his application to become transport manager has not been able to proceed.  In relation to the vehicle and semi-trailer, they were sold in November 1999, although he is intending to buy replacements.  When the test certificate on the semi-trailer expired in October 1999, the vehicle was  not used thereafter.  When the vehicle excise duty expired in March 1999, Mr Tsimpoukas did not pay tax thereafter because the vehicle did not come to England with a load and therefore, he claimed was not required to pay VED.  Mr Tsimpoukas produced at the inquiry, sixty charts for the period January to September 1999.  These revealed forty seven rest infringements, of which twenty six were committed by Mr Tsimpoukas himself.  He further produced accounts for the year ending March 1998 which did not include a balance sheet.  Bank statements in the name of MrTsimpoukas were subsequently sent to the Traffic Area.

(iv) Mr Usher confirmed that he had conducted tachograph analysis for the company but he had not seen the tachograph charts produced at the inquiry.  Mr Tsimpoukas had expressed the intention of becoming the company’s transport manager and Mr Usher had visited that Traffic Area office to chase up the missing Greek CPC to assist in the nomination.  Mr Usher was not being paid by the Appellant at the date of the inquiry.

(v) The Traffic Commissioner found there had been a material change in the circumstances of the licence in that the authorised operating centre was not being used.  There was a further material change in that the road transport activities and the vehicles operated had been based and directed from Greece for journeys made between Greece and other mainland European countries.  There had been a failure to fulfil the undertaking on drivers hours and tachographs and the failure to produce driver defect reports and the failure to submit the vehicle for its annual test caused the Traffic Commissioner to find that the company had failed to fulfil its undertaking to keep vehicles fit and serviceable. Further the financial evidence produced did not satisfy the Traffic Commissioner that the company was of the appropriate financial standing as the evidence related to funds held by Mr Tsimpoukas personally.  The Traffic Commissioner found that the company and Mr Usher had lost their good repute.  In relation to Mr Tsimpoukas, the Traffic Commissioner found that he personified the company and was therefore as culpable as Mr Usher in the abuse of the operator licensing law in relation to the failure to use the authorised operating centre. The continued use of a vehicle without payment of VED is a form of cheating, against the honest operators who do tax their vehicles properly, in order to gain a commercial advantage, besides depriving the public purse of taxation revenue.  Mr Tsimpoukas was disqualified from holding or obtaining an operator’s licence for a period of 5 years under         s 28(1) of the Act.

C
Target Transportation and Forwarding Limited
(i) Target Transportation Ltd has one director, Mr Demitrios Galiatsis who is domiciled in Greece.  The company secretary is Mr Mike Papas who is also domiciled in Greece.  He is a part owner of the company.  Both gentlemen hold Greek CPC’s and are drivers.  They also own Greek haulage businesses.  The company was granted a licence on 30 June 1999 authorising two vehicles and two trailers.  Initially, both authorisations were taken up, but within two months of the grant of the licence, the discs were returned to the Traffic Area. 

(ii) Mr Bentley’s evidence was that Mr Usher stated that he had not undertaken any recent transport manager duties for Target Transportation Ltd and that he was not in possession of any documentation relating to the vehicles which had been specified on the licence.  He did not know the current whereabouts of the vehicles.

(iii) Mr Papas, who cannot speak English, gave evidence for the company via Mr Koutrouvelis.  He stated that the operator’s licence was obtained because of a contract which the company had obtained to provide haulage between Greece and other European countries.  The contract fell through because of the delay between application and the grant of the licence.  Consequently, the company had not operated any vehicles, hence the return of the two discs.  The vehicles had been parked in Greece in spaces rented by the Greek transport operation.  However, they had recently been brought to England for testing in the hope that the company could obtain a new contract.  If they did so, the records would be kept at the operating centre and they would use a Greek company to maintain the vehicles.  

(iv) Mr Usher stated that he intended to continue as the nominated transport manager of the company.  When he communicates with Mr Papas he does so by fax in English and if he needs to speak to him about anything, he does so through Mr Koutrouvelis.  

(v) The Traffic Commissioner found that the presence of the two vehicles in Athens awaiting work demonstrated a lack of intention to use the operating centre now and in the future for which reason there was a material change.  He found a further material change in that the road transport activities and the vehicles operated had been based and directed from Greece for journeys made between Greece and other mainland European countries. He further found that by reason of Mr Usher being no longer of good repute, the company no longer fulfilled the requirement of professional competence. The licence was revoked under s 26 and 27 of the Act and Mr Galiatsis was disqualified from holding or obtaining a licence for 3 years under s 28 of the Act.

D
DKZ Transport Limited

(i) DKZ Ltd has one director, George Dedes who is domiciled in Greece.  The Company Secretary is Nikolas Koutrouvelis who is a Greek national living in Birmingham. The company was granted an operators licence on 23rd July 1997 authorising two vehicles and two trailers.  One vehicle and one trailer were specified on the licence until January 1999. On 10 October 1997, the company notified the Traffic Area that the nominated maintenance contractor was to be changed to an Athens based contractor because the company had acquired a long term contract with a transportation company in Greece to provide transportation between Greece and other European countries. 

(ii) Mr Bentley’s evidence was that Mr Usher stated that he had not undertaken any recent transport manager duties for the company.  He thought that the company was still operating one vehicle but he could not produce any documents or tachograph records.  Mr Usher did not know the current whereabouts of the vehicle.

(iii) Mr Koutrouvelis gave evidence on behalf of the company.  He stated that the company is primarily a freight forwarding business with Mr Dedes controlling the shipping side of the operation in Greece.  Mr Koutrouvelis is involved with the day to day operations of the business in England. The licence was originally obtained because it is very difficult to obtain an international licence in Greece because the Government is refusing to issue any new licences.  The only way to obtain a licence in Greece is on the black market.  Some operators therefore apply to other European countries rather than get involved with the black market.  The aim of the company was to provide transportation between England and Greece but this was not fully realised because of poor profitability.  For that reason, the vehicle and trailer originally specified on the licence were removed in January 1999 and both have remained parked in Athens at the company’s Greek offices.  Mr Koutrouvelis stated that when the vehicle was being operated, it had visited the operating centre on several occasions.  He stated that he ran the business from England and that when the vehicle was operating, he would speak to Mr Usher twice a week.  All the maintenance and tachograph records were kept at the operating centre when the vehicle was being operated.

(iv) Mr Usher stated that when the vehicle was being operated, he would receive the records by courier.  He was aware that the company was finding it difficult to make the vehicle’s journeys profitable and had stopped operating the vehicle in about November 1998.  He denied knowing what being a “transport manager of convenience” meant and denied that he had said to Mr Bentley that he would stop all four companies from using his home as an operating centre.  He did however state that the control of the business was mostly in Greece; that is where the vehicles were and that is where the maintenance was carried out.

(v) The Traffic Commissioner found that the previously specified vehicles remain in Greece.  No evidence was put forward that the operating centre had at time being used or would be used when operations resume.  This was a material change.  The Traffic Commissioner also considered that the statement in the letter of 10 October 1997 that the company had acquired a long term contract sits uncomfortably with the declaration that the use of the vehicles had ceased a year later.  The Traffic Commissioner considered that the statement demonstrates that the company is a Greek based operation which should be subject to a Greek operator’s licence causing him to find a material change from what was believed to be the circumstances at the time of the grant of the application.  The company was no longer able to satisfy the requirement of professional competence by reason of Mr Usher having lost his good repute.  The licence was revoked under s 26 and 27 of the Act and Mr Dedes was disqualified from holding or obtaining a licence for three years.

5. The Traffic Commissioner made the following findings in relation to Mr Usher:

“7. Mr Usher filled the role of CPC holder and was the provider of the operating centre.  For both of these considerations he received payment from which I find his motivation to have been financial award.  He is unable to produce a single tachograph record to demonstrate the use of the authorised operating centre.  He resides at the operating centre to which he openly admits the vehicles never come.  He is aware the operating centre is fundamental to the ability of the four operators to hold operators’ licences in the United Kingdom.  For this clear and cynical abuse alone of a licensing regime, based upon a bargain of mutual trust between the licence applicant (including directors and transport manager) and the Traffic Commissioner, he is not of good repute despite my taking account of the factors favourable to him.

8. The rules on drivers hours’ and the proper use of the tachograph to record the time worked and rest taken are of the greatest importance in terms of the protection of all those who use the public highways.  On long international journeys there is even greater risk of drivers becoming fatigued should they take insufficient rest.  It is therefore essential those who control these drivers do so diligently and are able to demonstrate such diligence to those who are charged with the task of inspecting tachograph records.

9. Mr Usher may have, on occasion, analysed tachographs and he may well have occasionally sent reports to his masters in Greece .. he has though failed to convince me in these matters by his failure to produce any evidence to support his submissions.

10. He had neither seen nor analysed the tachograph records produced to the Public Inquiry by Mr Tsimpoukas .. yet these cover the first ten months of the previous year which causes me to find, on the balance of probabilities, there may well have been many other tachograph charts he failed to check.  This is a significant failure to carry out a fundamental duty of a transport manager for which reason I also find against Mr Usher’s good repute.

6. At the hearing of the appeal, the Appellants were represented by Mr Koutrouvelis, although the grounds of appeal had been drafted by Mr Duckworth.  Insofar as Mr Koutrouvelis argued additional grounds we gave him leave to do so.    His first general point was that European community law provided for a free, internal market with no customs obstacles and no borders allowing free movement of goods, services and people.  He relied upon articles 117 and 118 of the European Community Treaty, articles 7A and 8A of the Treaty of Maastricht and article 14(2) of the Treaty of Amsterdam.  Mr Koutrouvelis contended that the Traffic Commissioner was not entitled to find that the three Appellants were “Greek operations” and in doing so he was in breach of the European law and was guilty of racism.  Globalisation and the internet allow companies to be run by individuals who live in different parts of the world.  Restricting companies freedom to purchase goods and services for example, by restricting the choice of a maintenance contract is unlawful.  Mr Koutrouvelis requested that we refer a question to the European Court of Justice under article 117 of the EC treaty upon the basis that if the Traffic Commissioner’s decision is contrary to European community law in that his approach puts operators’ at an operative disadvantage in relation to other EU operators’. 

7. We have the power to make a reference to the European Court if we consider such a reference is necessary to determine these appeals.  However, we are satisfied that we are able to determine these appeals without a reference being necessary.  The general principles which have guided us are as follows:

(i) Article 3 of Council Regulation (EEC) No. 881/92 provides that community authorisation shall be issued by a Member State to any haulier carrying goods by road for hire or reward who is established in a Member State in accordance with the legislation of the Community and of that Member State.  Having obtained an operator’s licence and community authorisations, an operator must continue to comply,  in every respect, with the law of the member state that has granted the licence  and the terms of the operator licence, wherever in the EU the vehicles are being operated.  

(ii) By virtue of s 5(4) of the 1995 Act, an operating centre in the relevant Traffic Area is a pre-requisite to being granted an operator’s licence.  By s 7(3) of the 1995 Act “operating centre” is the base or centre at which the vehicle is normally kept and that is a question of fact depending upon the circumstances in each case.

(iii) By s 13 of the 1995 Act an application for an operator’s licence shall be refused if the Applicant is not professionally competent and in respect of an Applicant that is a business, that requirement can only be satisfied if it has a transport manager who of good repute and is professionally competent.  By s 58 of the 1995 Act:

“transport manager” in relation to a business means an individual who .. either alone or jointly with one or more other persons, has continuous and effective responsibility for the management of the transport operations of the business in so far as they relate to the carriage of goods”. 



We consider it incumbent upon the operator to ensure that any appointed Transport Manager has the ability and determination to give this full and practical application.

(vi) 
In our view, when vehicles spend long periods away from the operating centre on international operations, it is essential that the transport manager is able to show that however infrequently the vehicles return to the operator’s centre, he is able to and does exercise continuous and effective management of the vehicles on a day to day basis.

B
Euroline Transport Limited

(i) Dealing first with Mr Koutrouvelis arguments in relation to Mr Usher, Mr Kourtrouvelis argued that the Traffic Commissioner was wrong to find that Mr Usher was no longer of good repute.  There is absolutely no substance to this ground of appeal.  Mr Usher failed to show, in respect of Golden Fruits Transport Limited, Euroline Transport Limited and DKZ Transport Limited, that he had any effective responsibility for the management of the transport operations.  The companies also failed to show that Mr Usher had any material involvement or that there was any real intention from the outset that he should have such involvement.  In respect of all four companies, he was a transport manager of convenience. In providing the operating centre and in fulfilling the role of transport manager, Mr Usher allowed the Appellants’ to obtain their licences in the Eastern Traffic Area.  The Traffic Commissioner was clearly entitled to come to the decision that he did in relation to Mr Usher’s good repute.

(ii) The next ground of appeal was that even if the Traffic Commissioner was justified in coming to the decision that Mr Usher was no longer of good repute, he was wrong to find the company was no longer professionally competent; the company should have been given an opportunity to find a replacement for Mr Usher.  We do not agree.  The Appellant (in effect Mr Tsimpoukas) nominated a transport manager of convenience.  That was an abuse of the licensing system and the Traffic Commissioner’s decision to find that the company was no longer professionally competent without allowing the company an opportunity of nominating a replacement transport manager is not a decision which no reasonable Traffic Commissioner would have made.

(iii) Mr Koutrouvelis also argued that it was wrong to find that the company and Mr Tsimpoukas were no longer of good repute.  We are satisfied that there was ample evidence before the Traffic Commissioner that the company and Mr Tsimpoukas were not fit to hold an operator’s licence:  a vehicle had been operated without payment of vehicle excise duty; there was a significant failure to comply with drivers hours rules; Mr Tsimpoukas had in effect become his own transport manager in Athens without effective notice having been given the Traffic Area; from the outset Mr Usher was a transport manager of convenience who had no control over the operations of the vehicle.  This ground of appeal fails.

(iv) Turning now to the use of the operating centre, Mr Koutrouvelis argued that the Traffic Commissioner was wrong to find that there had been a material change in the circumstances of the company upon the basis that the company had not used the operating centre.  We did not hear detailed argument upon this point, which in any event, would make no difference to the outcome of this appeal. In the circumstances, we make no determination upon this ground of appeal.

(v) Mr Koutrouvelis further argued that the Traffic Commissioner was wrong to find that the company was no longer of the appropriate financial standing.  He argued that Mr Tsimpoukas is Euroline Limited and his money is the company’s money; the production of Mr Tsimpukas’ bank statements is sufficient to satisfy the requirement.  The burden is upon the company to show that funds are “available”.  We are satisfied that the Traffic Commissioner was entitled upon the evidence, to find that bank statements showing funds held in the private account of Mr Tsimpoukas were insufficient to show that the company was of the appropriate financial standing, particularly when the company could only produce company accounts to for the year ending March 1998.  This ground of appeal accordingly fails.

(vi) It was further contended in the grounds of appeal that the Traffic Commissioner was wrong to disqualify the company and Mr Tsimpoukas and that he failed to give any reason for doing so.  It was also argued that the period of disqualification was excessive.  Disqualification is an additional penalty to revocation that requires some additional feature which should be identified in the decision.  We agree that whilst the Traffic Commissioner has set out the reasons for finding that the company and Mr Tsimpoukas are no longer of good repute, he has not identified the additional feature or features in this case which warrant disqualification.  This ground accordingly succeeds and it follows that the appeal is allowed to the extent that the disqualifications of the company and Mr Tsimpoukas are set aside.  

C
Target Transportation & Forwarding Ltd & DKZ Transport Ltd
(i) The grounds of appeal in these cases are identical and can be taken together.  The first ground of appeal is that it was wrong for the Traffic Commissioner to find that there had been a material change in the circumstances of either licence holder upon the basis that the operating centre was not being used.  Again, the determination of this point would make no difference to the outcome of this appeal.  In the absence of detailed argument we make no determination.

(ii) The second ground of appeal was that the Traffic Commissioner was wrong to find that Mr Usher was no longer of good repute.  We have already dealt with this point.  The Traffic Commissioner was plainly right to find that Mr Usher was no longer of good repute and in the circumstances, revocation of these companies’ licence under s 27 of the Act was inevitable. 

(iii) The third ground of appeal was that the Traffic Commissioner was wrong to disqualify both companies, Mr Galiastsis and Mr Dedes; that the Traffic Commissioner had failed to give reasons for the disqualifications and that the periods of disqualifications were excessive.  For the reasons we have set out in relation to the submissions made by Mr Koutrouvelis on the same point for Euroline, this ground of appeal succeeds and the disqualifications are set aside.

8. In the event the appeals against disqualification are allowed and the appeals against revocation are dismissed. 

Jacqueline Beech

15 December 2000
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