JJC BULK TIPPERS LIMITED

Appeal 2003/45

R E A S O N S

1. This was an appeal from the decision of the Deputy Traffic Commissioner for the North Western Traffic Area of 8 February 2003 when he revoked the Appellant company’s operator’s licence under s.26 of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) upon the basis that the company was no longer of good repute and found that Mr Richard Ellis (Director and Transport Manager) was no longer of good repute.  The Deputy Traffic Commissioner disqualified the Appellant company from holding an operator’s licence for an indefinite period, disqualified Mr Ellis as Transport Manager for a period of one year and determined that Teresa Ellis, director of the company should not hold or be involved with a transport operation until she has demonstrated that she satisfies the requirements of good repute at a public inquiry.  The order of revocation was ordered to come into effect at midnight on 28 February 2003.

2. The factual background appears from the documents, the transcript of the public inquiry and the written decision of the Deputy Traffic Commissioner and is as follows:

(i) In May 2002, the Appellant company was granted a Standard International Operator’s licence authorizing 9 vehicles and 10 trailers; there were 9 vehicles and 6 trailers in possession.

(ii) The directors of the Appellant company were Teresa Ellis, Richard Ellis (who was also the Transport Manager) and Joanne Ratcliffe.  Joanne Ratcliffe had previously been a director of J M Ratcliffe Transport Limited which had gone into liquidation three years prior to the application for a licence submitted on behalf of the Appellant company.  Further, Joanne Ratcliffe had also been a director of Ratcliffe Transport Limited which had previously had an application for an operator’s licence refused by the Traffic Commissioner for the North Western Traffic Area.  That company had also gone into liquidation.

(iii) The application form for the operator’s licence which was submitted by the Appellant company was dated 19 February 2002; it was apparently completed by Joanne Ratcliffe and signed by Richard Ellis.  In relation to question 12 “Have you, or anyone involved with this licence application had an operator’s licence refused or revoked in any Traffic Area during the last three years?”, no answer was given.  The answer should have been “yes” by reason of the failed application of Ratcliffe Transport Limited.  In answer to question 17 “Have you, your partners or directors been involved in a company that has gone into liquidation owing money”, the answer was “no” which was untrue by reason of Joanne Ratcliffe’s previous involvement with Ratcliffe Transport Limited and J M Ratcliffe Transport Limited.

(iv) A public inquiry was held on 4 February 2003: unauthorized use of an operating centre; prohibition notices; breach of undertakings; failure to fulfill statements of intent; good repute; material change and financial standing were all in issue. Richard Ellis was also called up for consideration of his good repute as nominated Transport Manager.  In the event, the Traffic Commissioner was satisfied in relation to financial standing.

(v) At the public inquiry, Joanne Ratcliffe and Richard Ellis were present on behalf of the Appellant company; James Backhouse appeared on behalf of the company and the directors.  Mr McCabe and Mr Brown were present to give evidence on behalf of the Vehicle Inspectorate.

(vi) The Deputy Traffic Commissioner heard evidence from Mr Brown concerning an unsatisfactory maintenance investigation during which two vehicles and five trailers were inspected resulting in two delayed prohibition notices and two advisory notices being issued.  There were shortcomings in the maintenance and driver defect reports but as accepted by the Deputy Traffic Commissioner “by and large the maintenance systems were being operated satisfactorily”.  Mr Brown concluded that the systems were in need of some improvement but the problems were not insurmountable.

(vii) Mr McCabe then gave evidence concerning a tachograph and drivers hours investigation.  He considered that there were shortcomings in relation to the Appellant company’s systems but he anticipated that action taken in joining the Freight Transport Association and arranging for the Association to check and analyse the charts would result in the identified shortcomings being overcome.

(viii) The Deputy Traffic Commissioner also had documentary evidence before him of two immediate and two delayed prohibitions none of which were “S” marked and evidence that the company had parked vehicles at a place other than the specified operating centre.  Once a warning letter had been received from the Traffic Area office, no further transgressions had occurred.

(ix) The Deputy Traffic Commissioner determined in relation to all of the above issues that the shortcomings of the company were not so serious as to warrant revocation and that the general view of the vehicle inspectorate was that none of the problems were insurmountable.  If the company had come before the Deputy Traffic Commissioner on these matters alone, he would have curtailed the licence for a period to give the company an opportunity to review operational arrangements and improve and strengthen the systems.  However, the question of the untruthful application for a licence had to be considered.

(x) The Deputy Traffic Commissioner heard evidence from Richard Ellis and Joanne Ratcliffe.  The latter readily admitted that she had completed the application form for a licence falsely with the deliberate intention of obtaining a licence.  She offered to resign from the company.  In relation to Richard Ellis, the Deputy Traffic Commissioner accepted his evidence that he did not know that the application form had been completed falsely, even though he signed it and was unaware of the failure of Ratcliffe Transport Limited.

(xi) Mr Backhouse submitted to the Deputy Traffic Commissioner that the correct approach to the issue of repute arising out of the false statements contained in the application form for a licence as approved by Crompton t/a Crompton Haulage v Department of Transport North Western Traffic Area (28.1.03) Court of Appeal was to consider that the licence obtained by the company was a possession which the holder should not be deprived of, except in limited circumstances; that as the loss of repute led inevitably to revocation, there must be a relationship between proportionality between the finding of loss of repute and the “sanction” and that proportionality in this case fell short of that ultimate sanction.  

(xii) Having considered Mr Backhouses’ submissions, the Deputy Traffic Commissioner applied a two stage test to the question of repute: were the facts of the case capable of giving rise to a finding of loss of repute? If they were, would such a finding be proportionate to the inevitable sanction of revocation?  He concluded that deliberately falsifying information on an application form which is designed to mislead a Traffic Commissioner was capable of amounting to loss of repute.  As to proportionality, the company  obtained an operator’s licence by fraud and that in those circumstances it was entirely proportionate that the company should lose its repute as a result.  As a consequence, the operator’s licence must be revoked and in the absence of changes in the structure of the company, disqualified from holding a licence “until such time as it satisfies a Traffic Commissioner at public inquiry that it has taken appropriate measures to regain its fitness”. 

(xiii) In relation to Joanne Ratcliffe, the Deputy Traffic Commissioner disqualified her from holding or otherwise being involved with the holder of an operator’s licence for a period of two years (a decision that is not subject to appeal).  Joanne Ratcliffe has now resigned as a Director of the company.

(xiv) The Deputy Traffic Commissioner considered the position of Richard Ellis in two parts: first as director and secondly as Transport Manager.  As to the former, the Deputy Traffic Commissioner accepted Richard Ellis’s evidence that he was not aware of the false statements contained in the application form and therefore did not disqualify him as a director under s.28 of the Act.  He did however warn Richard Ellis that the background facts of this present case might be considered in relation to any future activities which were similar in fact.  In relation to Richard Ellis as Transport Manager, the Deputy Traffic Commissioner had “grave misgivings as to his competence” by reason of: his failure to check the application form for a licence; the unauthorized parking away from the operating centre; the shortcomings in the maintenance systems and tachograph analysis.  The Deputy Traffic Commissioner concluded that Richard Ellis had not shown the competence which should reasonably be expected of a Transport Manager and that lack of competence led to his loss of repute.  The Deputy Traffic Commissioner disqualified Richard Ellis from being a Transport Manager for one year and emphasized that it was still open to Richard Ellis to apply for an operator’s licence as an individual, partner or director, such application obviously requiring close scrutiny and a reputable and experienced Transport Manager.

(xv) In relation to Teresa Ellis who did not appear at the public inquiry, the Deputy Traffic Commissioner noted that there was no evidence that she was personally implicated in any of the issues before the public inquiry but nevertheless directed that she “should not hold, or be involved with the holder of an operator’s licence in any Traffic Area until she has demonstrated that she satisfies the requirements of good repute at a public inquiry”.  

3. At the hearing of this appeal, the Appellant company, Richard Ellis and Teresa Ellis were represented by Mr Patrick Sadd of Counsel.  His first point was that revocation was disproportionate in the circumstances of the case, particularly as at the date of the public inquiry when the Appellant company had been operating for eight months.  He referred us to the Crompton Case (supra) and repeated the submissions of Mr Backhouse below; he also referred us to the evidence that Joanne Ratcliffe had concealed her deceit from the other directors; that there had not been any attempt to evade what had occurred by either Joanne Ratcliffe or Richard Ellis; that the deficiencies in the systems identified by Mr McCabe and Mr Brown had been dealt with by the date of the public inquiry and that the operator had acted proactively not reactively to the maintenance and tachograph investigations; that Richard Ellis had come across to the Deputy Traffic Commissioner as a genuine witness and that there was no other evidence of dishonesty other than the false application for a licence.  Mr Sadd took the Tribunal through the decision in the Crompton Case and the evidence of Joanne Ratcliffe.  He concluded by submitting that in order to revoke the licence, the Deputy Traffic Commissioner should have made a finding of fact that had the application form been completed honestly, the licence would not have been granted, a finding that he would not have been able to come to.   

4. Article 1 of the First Protocol of the Convention states that:

“every natural or legal person is entitled to the peaceful enjoyment of his possessions.  No one shall be deprived of his possession except in the public interest and subject to the conditions provided for by law and by the general principles of international law”.

We do not read Article 1 to mean that the convention confers the rights of peaceful enjoyment of possessions in the terms expressed above irrespective as to whether those possessions were obtained lawfully or not.  It would be wrong to read the Article in that way.  The Appellant company obtained its operator’s licence by deceit and in our view it cannot rely upon Article 1 and the subsidiary arguments of proportionality to justify retention of the licence.  In the circumstances we are satisfied that the Deputy Traffic Commissioner’s decision to revoke the licence was entirely proper and plainly right.  Deceit in order to obtain an operator’s licence strikes at the heart of the operator’s licencing system and should not be condoned.  Accordingly this ground of appeal fails.

5. Mr Sadd’s next point was that the Deputy Traffic Commissioner’s decision to disqualify Teresa Ellis was wrong and disproportionate.  She did not attend the public inquiry and there was no analysis of her culpability in relation to the untruthful application form.  Further, it was disproportionate of the Deputy Traffic Commissioner to hold back from disqualifying Richard Ellis from being a Director (when he signed the form) and yet then go on to disqualify Teresa Ellis.  We have considered the wording used by the Deputy Traffic Commissioner in making the direction that he did in relation to Teresa Ellis and whilst he does not state in terms that he is disqualifying her, that is the effect of the words that he has used.  We agree that the Deputy Traffic Commissioner’s decisions in relation to Richard Ellis as Director and Teresa Ellis are inconsistent and do not withstand close scrutiny. In the circumstances, this ground of appeal is allowed.  However, the Tribunal would like to take this opportunity to remind Directors that they should not be complacent in relation to the discharge of the highly responsible duties that they take on when they are appointed.  If they fail to discharge those duties, then disqualification will follow when appropriate.

6. Mr Sadd’s third point for which he was granted leave to rely upon as an additional ground of appeal, was that the Deputy Traffic Commissioner’s decision that Richard Ellis was no longer of good repute and to disqualify him as Transport Manager was wrong and inconsistent with the Deputy Traffic Commissioner’s decision not to disqualify him as a Director.  Mr Sadd pointed to the fact that Richard Ellis’s day to day involvement with the company was such that his role as Transport Manager mirrored his role as a Director which would have involved the monitoring of systems put in place to fulfill the responsibilities and obligations under the licence.  Having made a finding that at the date of the public inquiry, revocation of the licence for the “operational” failings of the company was not appropriate it was wrong to go on and find that Richard Ellis was no longer of good repute and to disqualify him.  We agree with Mr Sadd on this point.  The Deputy Traffic Commissioner was satisfied that as at the date of the public inquiry the “operational” failings of the company were not such that revocation was required and indeed it was apparent upon the evidence that the vehicle inspectorate were satisfied that Richard Ellis had largely resolved the operational deficiencies that he had allowed to occur as Transport Manager.  The most that would have been appropriate and/or proportionate, bearing in mind that loss of repute results in loss of livelihood as Transport Manager, was that a strong warning should have been given to him that his good repute was tarnished and that his future involvement as Transport Manager in any company would be closely scrutinized.  In relation to disqualification, s.28 of the Act is the statutory authority which empowers Traffic Commissioners to disqualify but only those who are at the material time, the “holder of the licence”.  There is no power to disqualify a Transport Manager who is not a licence holder.  In this case, the Deputy Traffic Commissioner specifically stepped back from disqualifying Richard Ellis in his capacity as Director (and licence holder) but did not have the power under s.28 to disqualify him from being a Transport Manager.  Accordingly, this ground of appeal succeeds.

7. In the event, this appeal is allowed to the extent that the finding that Richard Ellis is no longer of good repute is set aside and a warning that his good repute is tarnished is substituted, his disqualification as Transport Manager is set aside and the disqualification of Teresa Ellis as Director is set aside.  The revocation of the operator’s licence is upheld but will not take effect until 4 October 2003.  If the Appellant company is to make a fresh application for a licence, it will need to satisfy the Traffic Commissioner that Joanne Ratcliffe has no connection with the company whatsoever.

Jacqueline Beech

4 July 2003
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