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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2003/258 

Appeal by J D COWAN & A W FENNY




Before:
Hugh Carlisle QC, President






George Inch

__________________ 

O R D E R

_________________ 

SITTING IN London on 5 November 2003

UPON READING the decision of the Deputy Traffic Commissioner for the North Eastern Traffic Area dated 1 September 2003

AND UPON HEARING James Duckworth of Transport Law Services for both Appellants

IT IS HEREBY ORDERED that the appeals be DISMISSED and that the orders of revocation and disqualification take effect at 2359 hours on 31 December 2003.

J D COWAN & A W FENNY
Appeal 2003/258

_________________ 

R E A S O N S

________________ 

1.
This was an appeal from the decision of the Deputy Traffic Commissioner for the North Eastern Traffic Area on 1 September 2003 when she revoked the Appellant Cowan’s licence and disqualified him for one year; at the same time she found that the Appellant Fenny had lost his good repute as a transport manager.

2.
The factual background appears from the documents, the transcript of the public inquiry and written decision of the Deputy Traffic Commissioner and is as follows:

(i)
Since July 1994 Mr Cowan has been the holder of a standard national operator’s licence, at present authorising 8 vehicles and 6 trailers.  

(ii)
Mr Cowan was the subject of a warning in February 1996 which related to deficiencies in his maintenance system.  As a result of an unsatisfactory maintenance investigation, of vehicle roadworthiness prohibition notices and of failure to comply with undertakings Mr Cowan was called to a public inquiry on 10 February 1997 when his licence was curtailed from 4 vehicles and 4 trailers to 3 vehicles and 3 trailers for a period of one month and he received a formal warning.  In January 2000 he was called up again to a public inquiry for maintenance related issues and in consequence of convictions for overloading and for having no operator’s licence: his licence was again curtailed, from 8 to 6 vehicles for 3 weeks, and he received a final warning.

(iii)
Mr Fenny has been employed by Mr Cowan as transport manager since July 2000, when the Traffic Area Office was notified of a change in arrangements.  The two men both signed form GOL54 by which it was expressly stated that Mr Fenny was to work for 8 hours per week as his “normal minimum hours”.  It was also stated that Mr Fenny was to carry out “all the necessary checks on the operation of the applicants’ business ….., including:-


“a.
the method of control of drivers’ hours.


“b.
the maintenance of the applicant’s vehicles, including the inspection of vehicles at the appropriate time and the action taken to remedy defects found.


“c.
The reporting and recording of vehicle defects by drivers.


“d.
the method of compilation and accuracy of al records kept.


“e.
the making of arrangements to ensure that the applicant’s vehicle(s) are not overloaded.”
(iv)
On 5 May 2002 a vehicle examiner, Mr Flatters, carried out an unannounced check with Customs officers at Mr Cowan’s premises at Shotton Industrial Estate, Durham.  Three prohibition notices were issued.  In addition the Customs officers found rebated fuel in the form of kerosene in the tanks of 6 of Mr Cowan’s vehicles.

(v)
On 7 October 2002 a  traffic examiner, Mr Jones, visited Mr Cowan’s premises.  Mr Cowan informed him that:


“….. the named Transport Manager, Arthur Wreford Fenny, called every couple of months and was paid on each visit.  Mr Fenny checked maintenance records but not tachograph charts.”


Mr Jones tried to check the tachograph charts but there was much confusion and many appeared to be missing.  He visited again on 22 October 2002 when it was apparent that the documents were better organised.  He found that there was no cause for concern in the 61 tachograph charts which he inspected.

(vi)
On 9 January 2003 a vehicle examiner, Mr Atkinson, carried out a further fleet inspection and set out his conclusions in a report dated 29 July 2003:


“Over the previous 5 years the operator has received 4 immediate and 7 delayed prohibition notices.  Three of the notices being issued on one day during an unannounced visit.


“In addition to the prohibition notices 9 refusals and variation notices have been issued at prohibition clearance presentation.


“The operators annual test initial pass rate for vehicles is 0%.  This along with the refusal notices shows a lack of preparation of vehicles before they are presented at the GVTS.


“The operator on several occasions has allowed the maintenance intervals to go over the 6 weekly period, on one occasion up to 20 weeks.


“The failures and refusals at the GVTS regularly show brake performance and headlamp aim as problem areas.  The operator would benefit from periodic Roller Brake Tests and a Voluntary Brake and Headlamp test prior to annual test presentation should eliminate these failure items.


“Regarding the overall standard to which the vehicles are prepared a basic inspection course may be beneficial to the operator or his staff to enable him to correctly identify and assess defects.


“The operator has failed to adhere to the declaration signed in his statement of intent that vehicles would be maintained in a fit and roadworthy condition at all times.”

(vii)
Mr Cowan and Mr Fenny were called to a public inquiry which took place on 29 August 2003.  Mr Cowan was represented by a consultant, Mr Randall.  Mr Fenny was present but unrepresented.  Mr Atkinson and Mr Flatters gave evidence and Mr Jones’ statement was read.  Mr Cowan gave evidence and told the Deputy Traffic Commissioner that he thought that the kerosene had been put into the vehicle tanks by the security men at the premises, with the diesel being removed and stolen.  He kept kerosene for use for heating and in machinery.  He had paid HM Customs and Excise £8000 by way of penalty.  He did not dispute the claim and did not report the theft by the security men to the police, who did not therefore investigate.  He said that he had sacked the security men but had no 

documents relating to this as he said that they were casual staff.  Mr Fenny’s work had reduced from 8 hours once a week to once in six weeks “because there wasn’t enough work for him to do”.  This reduction had been a mutual decision and the Traffic Area Office had not been informed of it.

(viii)
Mr Fenny also gave evidence.  The reduction in hours had taken place after about 18 months.  The Deputy Traffic Commissioner asked him if he had been in effect a transport manager in name only, to which he replied “Well, name and very little work, yes”.  He was asked if he had thought of resigning and he said that it had crossed his mind at one point: he said that he had thought that Mr Cowan would pull himself round.

(ix)
The Deputy Traffic Commissioner gave a written decision.  In respect of Mr Cowan she found breaches of the following sections of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”): s.26(1)(c)(i) (convictions); s.26(1)(c)(iii) (prohibition notices); s.26(1)(e) (safety inspection intervals being exceeded); s.26(1)(f) (failure to comply with undertakings); and s.26(1)(h) (use of rebated fuel).  She also found that he had lost his repute pursuant to s.27(1)(a) of the Act.  Having reviewed the history she concluded that it was necessary to revoke the licence and to disqualify Mr Cowan for one year.

(x)
As to Mr Fenny, the Deputy Traffic Commissioner made the following findings, which we think it useful to set out in full:


“27.
I turn now to my consideration of the Transport Manager’s repute.  A transport manager is defined in Section 58 of the Act as an “individual who is in, or is engaged to enter into, the employment of the holder of a standard licence and who, either alone or jointly with one or more other persons, has continuous and effective responsibility for the management of the transport operations of the business in so far as they relate to the carriage of goods.”  Paragraph 8(2) of Schedule 3 of the Act requires a transport manager to be of good repute and professionally competent.


“28.
Mr Fenny believed that his sole function was to check the records.  I am prepared to accept he appears to have carried out the checks of the tachographs satisfactorily given that only minor infringements were found by Mr Jones.  As for the other records he has failed.  In signing the form GOL54 he gave a number of assurances.  Mr Atkinson sets out his criticisms of the records which Mr Fenny did not dispute.  He made no independent checks to ensure the drivers were carrying out their walk round checks for unless he did this, how could he be satisfied the forms were being filled in correctly?  He admitted that the Operator did not let him have paperwork promptly.  He produced no written reports of his findings.  He reviewed MOT failures but only in isolation.  He did not seem to warn the Operator that on presentation for prohibition clearance that the examiner would look not only at prohibited items but also other matters especially brakes.  He did not inform the TAO of the conviction.  He did not appreciate one vehicle was without an MOT or that a tachograph needed a check with the result the operator was prosecuted.  He did not make any attempts to keep the records in an ordered manner.  This seems to have been done by Mr Cowan’s daughter since January 2003.  The overall impression was that Mr Fenny was transport manager in name only and it raises the suspicion that Mr Fenny allowed himself to be used to enable the Operator to pay lip service to the requirement of the licensing system by having a named transport manager.  I 

consider a reputable transport manager would not allow himself to be used in this way.  As a minimum I would have expected a reputable transport manager to have warned the Operator in writing of the failures in the operation and the steps need to comply with the various undertakings.  In the event of the Operator then refusing to comply, I would then have expected a reputable transport manager to have resigned.  None of this Mr Fenny did.  I consider he has fallen below an acceptable standard and has failed to provide continuous and effective responsibility for the management of the transport operation.  I am satisfied the Transport Manager has lost his good repute.”
3.
On the hearing of the appeal Mr Duckworth appeared for both Appellants and produced a full skeleton argument, for which we are grateful.  His first two submissions were that the Deputy Traffic Commissioner had been in breach of the rules of natural justice because she had referred to the “history of the operation” and to details of earlier call-up letters when these had not been notified to Mr Cowan.  Mr Duckworth referred us to Appeal 2001/13 Frigoline Ltd.  However, we ourselves referred to the check list procedure, use of which that appeal had recommended and which the Deputy Traffic Commissioner had adopted.  At the start of the public inquiry she very carefully read out a list of all the documents in her file and expressly invited sight of them before the public inquiry began.  The documents listed by Mr Duckworth in his skeleton argument are all documents which the Appellant would anyway have had in his possession at some stage and we do not doubt that Mr Randall was not only well aware of them but also that he regarded it as not being to Mr Cowan’s advantage to dwell upon the previous history.

4.
Three particular prohibition notices require express mention because they contain manuscript additions.  Mr Duckworth stated that Mr Cowan had not previously seen these comments, which included detail not referred to in evidence.  We do not know when nor by whom the manuscript notes came to be added and cannot speculate.  It is obvious that such additions are to be avoided (unless actually in the Deputy Traffic Commissioner’s own hand).  But we are satisfied that the comments were by way of additional narrative and that they are not prejudicial.  Overall, we are satisfied that Mr Cowan was not taken by surprise by any of the documents mentioned.  Accordingly, these points fail.  We have to say that this case demonstrates the wisdom of the check-list procedure, as suggested by the Frigoline case and as developed in 2001/39 BKG Transport Ltd and 2002/40 Thames Materials Ltd.

5.
The next submission concerned the actual wording of the written decision.  In revoking the licence the Deputy Traffic Commissioner used the following words:

“In the light of this depressing history, I have no alternative but to conclude that the Operator is incapable of operating a safe and effective operation and consider his licence should be revoked.”

Mr Duckworth agreed that he could have had no quarrel if she had said that she was “driven to conclude” but argued that the words “have no alternative” suggest that she had failed to consider the other statutory sanctions of suspension or curtailment.  We have to say that we emphatically disagree.  The particular words appear towards the end of a long 

paragraph of detailed reasoning.  It is true that neither suspension nor curtailment are mentioned but these possibilities had been put in terms to Mr Cowan during his evidence, with the consequences then being considered.  We are satisfied that the Deputy Traffic Commissioner had all possible sanctions in mind and that she was indeed driven to conclude that nothing other than revocation was appropriate.  We agree.

6.
As to the issue concerning the kerosene found in the vehicles, the Deputy Traffic Commissioner rejected the account given by Mr Cowan and expressly found that he had knowingly used rebated fuel with intent to defraud HM Customs and Excise.  Mr Duckworth submitted that this conclusion was unsupported by evidence and that the overall decision to revoke was disproportionate.  Again, we have to say that we disagree.  The Deputy Traffic Commissioner’s conclusions are carefully reasoned and we are satisfied that she was entitled to make her findings: it is to be noted that the tanks of 6 vehicles were involved, which indicates that the use was widespread.  Moreover, she expressly reminded herself of the Crompton case (Crompton t/a David Crompton Haulage v. Department of Transport for the North Western Area 2003 EWCA civ 64).

7.
Lastly, Mr Duckworth submitted that Mr Cowan’s disqualification was unduly severe.  He criticised the Deputy Traffic Commissioner’s comment that Mr Cowan had “shown a flagrant disregard of what, in effect, are promises made to previous Traffic Commissioners”.  But Mr Duckworth accepted that his submissions on this point were dependant on, in particular, success in setting aside the finding regarding the use of rebated fuel.  As we have indicated, we are satisfied that the Deputy Traffic Commissioner’s findings were properly made.  We extend our view also to the disqualification, the period of which was, in the circumstances, merciful.

8.
Mr Duckworth started Mr Fenny’s appeal by being critical of the call-up letter which had been sent to him.  This was a modified version of the letter sent to Mr Cowan.  Mr Duckworth referred us to paragraph 15(1)(b) of Schedule 3 of the Act and submitted that the words “setting out the nature of the allegations” had not been complied with.  We do not agree.  It is to be noted that Mr Fenny subsequently made written representations to the Traffic Commissioner as invited, and that he appeared to have had no difficulties in identifying the points in issue.  We think that these were clearly made.

9.
Mr Duckworth also repeated the complaint about the failure to supply the documents to Mr Fenny but accepted that the use of the check list procedure, as above, also covered this allegation.

10.
The thrust of the case against Mr Fenny was the agreement with Mr Cowan to reduce his hours so that he became a transport manager in name only.  This had been conceded by him in evidence (see paragraph 3(viii) above) and was then considered in detail.  Mr Duckworth sought to persuade us that the reduction in hours was a matter between employer and employee and that it did not affect the performance of Mr Fenny’s duties.  But we think that this approach wholly fails to recognise the position of a transport manager as set out in s.58(1) of the Act, as quoted in paragraph 3(x) above: in particular, we emphasise the words “continuous and effective responsibility for the management of 

the transport operations …..”.  We think that the agreement to reduce hours reflects adversely on both Mr Cowan and Mr Fenny.  The latter had accepted the position as transport manager and should have ensured that he did indeed do enough work so as to be able to comply with his duties.  Instead of which he allowed himself to be used in name only.  We regard the conduct of both Mr Cowan and Mr Fenny to have been a serious breach of their obligations.

11.
Mr Duckworth’s last point on Mr Fenny’s behalf was that he had not been permitted to cross-examine the earlier witnesses.  It is clear from the transcript that there had been a misunderstanding.  At the beginning of the public inquiry the clerk stated that Mr Randall appeared for both Mr Cowan and Mr Fenny.  There was no dissent from this position and the public inquiry proceeded, with Mr Randall appearing to make the running on behalf of both Mr Cowan and Mr Fenny.  However, at the close of Mr Cowan’s evidence the position was clarified and Mr Fenny stated that Mr Randall was not representing him.  The Deputy Traffic Commissioner apologised to him for the misunderstanding and raised the fact that he had not been invited to ask questions of Mr Atkinson.  He answered “Everything was settled” and we think that it is clear that he had no complaint as to how matters had been dealt with and that he did not require witnesses to be recalled.  It was not the Deputy Traffic Commissioner’s fault that the original misunderstanding had occurred and we are satisfied that she corrected it as soon as she could and that she took appropriate action.

12.
In the result the appeals of both Mr Cowan and Mr Fenny are dismissed.  The orders of revocation and disqualification will take effect at 2359 hours on 31 December 2003.

Hugh Carlisle QC

18 November 2003 
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