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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeals 2003/300, 2003/301 and 2003/302

Appeals by ANDREWS (SHEFFIELD) LIMITED, 

YORKSHIRE TRACTION COMPANY LIMITED and 

BARNSLEY & DISTRICT TRACTION COMPANY LIMITED




Before:
Hugh Carlisle QC, President






Stuart James






John Robinson

__________________ 

O R D E R

_________________ 

SITTING IN London on Wednesday 11 February 2004

UPON READING the decisions of the Deputy Traffic Commissioner for the North Eastern Traffic Area dated 25 September 2003 

AND UPON HEARING Christopher Charlesworth of Ford & Warren, solicitors for the Appellants

IT IS HEREBY ORDERED that the appeals be DISMISSED

Appeals by ANDREWS (SHEFFIELD) LIMITED,

YORKSHIRE TRACTION COMPANY LIMITED and 

BARNSLEY & DISTRICT TRACTION COMPANY LIMITED

Appeals 2003/300, 2003/301 and 2003/302

_________________ 

R E A S O N S

________________ 

1.
These were appeals from decisions of the Deputy Traffic Commissioner for the North Eastern Traffic Area dated 25 September 2003 when he imposed the following penalties on the Appellants under s.155(1) of the Transport Act 2000 (“the Act”): Andrews (Sheffield) Ltd (Andrews) £20,000; Yorkshire Traction Co Ltd (Yorkshire Traction) £100,000 and Barnsley & District Traction Co Ltd (Barnsley) £20,000.

2.
The factual background appears from the documents, the transcript of the public inquiry and the written decisions of the Deputy Traffic Commissioner and is as follows:

(i)
The three Appellants are part of Yorkshire Traction Group Ltd which operates nearly 1000 buses.  The three Companies operate in the North Eastern Traffic Area.  Andrews trades under the name of Yorkshire Terrier and is authorised to operate 150 vehicles.  Yorkshire Traction and Barnsley are authorised to operate 350 and 55 vehicles respectively.

(ii)
During August 2002 the performance of the three companies’ buses was monitored by a team from the Vehicle and Operator Services Agency (VOSA) and the South Yorkshire and West Yorkshire Public Transport Executives (SYPTE and WYPTE).  This exercise revealed early and late running, non-running and inaccuracies in the destination blinds as shown on the buses.  Accordingly the Companies were called to a public inquiry.  A short preliminary inquiry took place on 30 May 2003 when directions were given.  The public inquiry itself took place on 24 September 2003 by which time the results of the monitoring exercises had been agreed.  In the result it was unnecessary to call witnesses from VOSA or the two Executives.

(iii)
The agreed results were as follows: 

a)
Andrews had had 472 buses monitored, of which 52 observations were more than a minute early, 16 were more than 5 minutes late and 6 did not run.  This was a failure rate of 15%.  There were also 34 instances of destination blind inaccuracies;

b)
Yorkshire Traction had had 975 journeys monitored, of which 154 were more than a minute early, 39 were more than 5 minutes late and 47 did not run.  This was a failure rate of 25%.  There were also 70 instances of destination blind inaccuracies;

c)
Barnsley had had 273 journeys monitored, of which 62 were more than a minute early, 9 were more than 5 minutes late and 14 did not run.  This was a failure rate of 31%.  There were also 72 instances of destination blind inaccuracies.

(iv)
Evidence was called by the Appellants, who put in a report from Robert Goldup of Buchanan and Partners.  He had analysed data provided monthly by SYPTE to the Companies and to the Traffic Commissioner.  This data was for the year June 2002-May 2003.  Andrews had had 1675 observations, of which early running was 2.6%, late running 8.9% and non-running 4.2%.  The figures for Yorkshire Traction were 3594, 2.76%, 8.9% and 4.8% and for Barnsley 993, 10.9%, 5.7% and 6.3% respectively.  It was stated that the figures for “all other bus operators” were 11563, 1.5%, 5.6%, and 1.8% respectively.  It was submitted that this data (“the SYPTE data”) was more representative than the VOSA data, particularly as to early running, with detailed comparisons being given.  However, it was accepted that the SYPTE data samples taken overall were smaller in size than those from the VOSA data.  In summary, it was submitted that the SYPTE data showed lower percentages of early running but higher percentages of late running.  It was accepted that on any view a high percentage of early running by Barnsley was revealed.

(v)
Oral evidence was given by Frank Carter, the chairman of the Group and chairman and managing director of the three Companies, and by the managers of the Companies, Paul Payne (Andrews), Michael Power (Yorkshire Traction) and Keith Allison (Barnsley).  Prior to this evidence being called the very experienced advocate then appearing for the Companies stated their position:


“I would make an observation for the public benefit and for the record in opening.  These matters have been admitted as I outlined to you, Sir, and I can say that as far as my own personal experience is concerned ….. this is a unique Inquiry because on most occasions you will have ….. [submissions that] ….. the achievement of the Traffic Commissioner’s 95% parameters in relation to late operation is impossible because of the factors such as congestion and accidents and unknown factors.  Ironically in this case the level of performance in terms of late running ….. is within the ….. parameters, and if you were looking at a normal case which shows that a vast majority of the operation is late running, you would be saying that [these Operators are] performing quite well because in each case the late running is in single figures and I think in all the cases it is below 5 %.  What you have in this case, in each case, is a totally and accepted unacceptable level of early running …..  What the problem revealed by both the monitoring exercise and the general SYPTE and other observations over the course of the year in relation to all three companies which I represent, the basic submission, which I will be making to you, Sir, throughout is that the figures by the monitors are accepted and certainly that happened on the day of monitoring.  The mitigation which will be put forward is that the monitoring took place largely in a holiday period where traffic was light and it is the reverse of what you normally have before you because I am normally arguing that traffic is very heavy and therefore we cannot run on time.  In this case traffic was light and therefore there is a tendency for buses to get ahead of themselves.  It is totally accepted by the Operator that that should not happen.  It is particularly accepted that that is never an excuse for starting from the Barnsley interchange early 

because of course lightness of traffic can have no reflection on that.  But what I ….. will be stressing on behalf of the Operator ….. is that these figures on any view of the matter were not good.  They were dreadful, on any view of the matter.  But they are very much worse than the average figures which came out of the SYPTE trial evidence ….. where the figures for early running are very, very much less …..  So, Sir, I will readily accept on behalf of the Operator that you are entitled to take action on the basis of the figures which are revealed to you but I would ask you to take into account and the public to take into account that these are in no way typical of the normal operation of any of these three companies.”

(vi)
Mr Carter was then called.  He outlined the history of the Group and said that he knew 70% of his drivers by their first names.  He himself had a PCV authorisation and still drove.  When first shown the VOSA figures he said:-


“A.
…..  I was absolutely staggered.  Nobody is ever going to be perfect, Sir, but I couldn’t come to terms with the early running.

“Q.
Do you think it was right?

“A.
Initially, no, I thought it was fundamentally wrong.

“Q.
Were you aware previously of the general performance of your companies through the SYPTE, or through the various monitoring exercises they carry out?

“A.
Yes, and I’m the first to admit that we were not brilliant.  We were not brilliant, but we weren’t at this level, Sir.  We constantly work at it, constantly.”


Mr Carter said that he did not regard the figures as typical because some of the monitoring had occurred on the Friday before the August Bank Holiday, which was “one of the lightest Fridays I have ever experienced”.  He could understand that drivers could get ahead of themselves en route, and how passengers did not like waiting, but he accepted that there was never any excuse for drivers leaving the bus station early, which the figures suggested.  He explained that whereas Barnsley’s buses were fitted with Wayfarer 2 equipment, the others had Wayfarer 3.  This was more advanced and did not need the clock manually to be set.  (He gave undertakings to the Deputy Traffic Commissioner that the Barnsley fleet would have its Wayfarer 2 equipment replaced by Wayfarer 3 by the end of 2003.  In addition each Company gave undertakings that every four weeks Mr Carter would receive a report from managers detailing all reported instances of early running and that all buses would clearly display an accurate notice indicating the destination and route number.  None of these undertakings was the subject of appeal.)  

(vii)
Mr Carter also explained that disciplinary action had been taken.  He accepted that the SYPTE data had put the Appellants on notice, in particular as to Barnsley’s early running.  They had, he thought, been “less formal than they should have been in discipline”.  He also accepted that he himself had been “a little bit slow” in taking action as to management.  He told the Deputy Traffic Commissioner of steps that had been taken and in particular mentioned in camera that one of the managers had had a domestic problem.

(viii)
Mr Carter had said that the Friday before the bank holiday was not representative and the Deputy Traffic Commissioner asked him about this:-


“Q
So it is quiet?


“A.
Very, very quiet, Sir.


“Q.
You see, some people might say that a quiet day is an easy day for you to achieve compliance with your relative particulars.

“A.
And I wouldn’t disagree with that, Sir.  I wouldn’t disagree with it.  I’m not using it as an excuse, Sir.  I’m using it as a reason why it’s occurred, Sir.  I am not saying it’s right.

“Q.
No, because sitting in this big chair, I hear your colleagues say, well, the monitors chose market day or they chose a busy Friday, or they chose a day when it was raining, and so it goes on.

“A.
Absolutely, and rightly so, Sir, and you’ve every reason to be sceptical of that.  What I’m saying to you, Sir, is this.  If you took everything of ours that was in seven minutes, rather than six minutes, the picture would have been totally different.

“Q.
Yes.  Just on your point about complaints about early running.  It occurs to me that a passenger who gets to the bus stop six minutes early and jumps on a bus three minutes early is not going to complain.  The passenger who is prejudiced is someone like me who cuts everything fine, gets to the bus stop thirty seconds early and there appears to be no bus at all, so I write and complain that this is a non-runner and you say, no, it was not, it was an early runner.

“A.
An early runner.  Yes, Sir.  That is absolutely right and I don’t excuse any of this, Sir.  On the day it was exactly as we have said.  What I do believe is it is not a representative day.  I think I may well have been sat here if it had been a more representative day having a great deal of difficulty explaining some late running, Sir.”
(ix)
The evidence of the managers supported Mr Carter’s account.  Mr Payne (Andrews) was “very surprised” by the VOSA data: he considered that early running was “not to be tolerated under any circumstances”.  Mr Power (Yorkshire Traction) said that his first reaction was that the surveys were “almost not ….. worth the paper they were written on”: when he had gone through them he said that he had had little choice but to accept them and considered the early running which was revealed as “wholly unacceptable”.  Mr Allison (Barnsley) also regarded the early running as “not acceptable”.  These three witnesses told the Deputy Traffic Commissioner of the steps which had been taken since to improve performance.

(x)
During the course of final submissions it was said:-


“…..  Clearly there is a ground in each of the Companies on which you could take action under  Section 26 or under Section 155 of the 2000 Act.

“…..  I am in a strange position because I am defending what I normally do not have to defend and ….. as I observed as the outset, the performance on non-runners and late running, although not perfect is not in itself a matter which would have brought the Operators before you today.  To use your phrase, I am not intending, and neither is the Operator intending to attempt to defend the indefensible, because patently on any view of the matter, the early running here is high.  It is at a level, which if you go by the Traffic Commissioner’s practice direction would attract a maximum penalty under the 2000 Act.”
(xi)
The maximum penalty as set out in s.155(3) of the Act is £550 “multiplied by the total number of vehicles which the operator is licensed to use under all the PSV operator’s licences held by him”.  It follows that the maximum in each case was: Andrews (550 x 150 =)  £82,500; Yorkshire Traction (550 x 350 =) £192,500; and Barnsley (550 x 55 =) £30,250.

(xii)
The Deputy Traffic Commissioner gave separate written decisions.  In each he stated that “the Operator has accepted that [he could] justifiably make a determination” under s.155(1) of the Act.  He referred to the data and to the evidence and stated that he proposed to make a comparatively sympathetic analysis.  He then set out part of paragraph 17 of the Traffic Commissioners’ Practice Directions No.4 – Standards for Local Bus Services:-


“Clearly each case will have to be considered on its merits, but it is unlikely that the full penalty will be ordered unless the operator is found to have failed to achieve even 80% of services running within the brackets set out …..”


This 80% compliance rate equates, of course, to a 20% failure rate.

(xiii)
As regards the Appellant Andrews, the Deputy Traffic Commissioner continued:-


“17.
Here, even ignoring the destination blind issue, the failure rate is around 15%.  I make an allowance for mitigating features, and the argument about non-typicality attracts some weight because the sample was small to medium.  However, I do not see any persuasive reason to proceed as if the failure rate was less than 10%.  In all the circumstances, subject to what follows in the paragraph below, I would conclude than appropriate penalty would be £30,000 (which is a good deal less than half of the maximum penalty).


“18.
However, there is one over-arching feature of the case that, in my view deserves significant credit.  Analogy with criminal law is not always helpful in the context of a jurisdiction imposing a civil penalty.  But to the extent that one would wish to encourage (where appropriate) the equivalent of a timely guilty plea, I think this Operator deserves a reduction in the applicable penalty of one third.  Mr Carter told me he was “staggered” when he saw the monitoring results and, although he initially embarked on a strategy of challenge, dispute and denial, he gradually came to see that he could not defend the indefensible, and instructed his lawyers to accept the amended evidence, and to focus on a future determination to ensure that punctuality and reliability improve.  That is an approach that, in an appropriate case such as this, one would wish to applaud.  Although, notwithstanding all the mitigation, I consider that the starting point  must be £30,000, I think a one third reduction is correct in principle, as a recognition of the credit I give for the realistic, and constructive approach to the case that, albeit a little late in the day, Mr Carter has wisely decided to take.


“19.
I therefore find that the Operator …..operated local services in contravention of Section 6 of the Transport Act 1985 [and] must pay a penalty of £20,000.”


This penalty equates to £133.33 per vehicle.  

(xiv)
As regards the Appellant Yorkshire Traction, the Deputy Traffic Commissioner continued:-

“17.
Here, even ignoring the destination blind issue, the failure rate is around 25%.  I make an allowance for mitigating features, and the argument about non-typicality attracts some weight because the sample was small.  However, I do not see any persuasive reason to proceed as if the failure rate was much less than 20%.  In all the circumstances, subject to what follows in the paragraph below, I would conclude that an appropriate penalty would be £150,000 (which is considerably less than the maximum penalty).”


His paragraphs 18 and 19 were as in the Andrews decision, with a discount of one third again being given.  This resulted in the imposition of a penalty of £100,000, which equates to £285.71 per vehicle.

(xv)
As regards the Appellant Barnsley, the Deputy Traffic Commissioner continued:-


“17.
Here, even ignoring the destination blind issue, the failure rate is 30%, and even allowing for mitigating features, and the argument about non-typicality, I do not see any persuasive reason to proceed as if the failure rate were less than 26%.  In all the circumstances, subject to what follows in the paragraph below, I would conclude that the maximum penalty would be an appropriate penalty.


His paragraphs 18 and 19 were as before, with a discount of one third resulting in a penalty of £20,000 being imposed.  This equates to £363.64 per vehicle.

3.
On the hearing of the appeal Mr Charlesworth appeared for the Appellants.  He had not appeared before the Deputy Traffic Commissioner.  We were assisted by detailed skeleton arguments and authorities sent in advance, for which we are grateful.  He had two main submissions.  First, that the Deputy Traffic Commissioner attached too much weight to the monitoring exercises, which were insufficient to support any action under s.155(1) of the Act because the samples were (a) not typical and (b) too small.  Second, he submitted that the Deputy Traffic Commissioner was plainly wrong in his conclusions, which could not have been reached by a reasonable traffic commissioner, because (a) his findings were disproportionate; (b) they ignored the available mitigation; and (c) they were inconsistent with one another and with other decisions of traffic commissioners.

4.
In considering his first submission Mr Charlesworth referred us to Ribble Motor Services Ltd v. Traffic Commissioner for the North Western Traffic Area (2001 RTR 564 @ 575) where Simon Brown LJ said:-


“33.
…..  Both the operator and the commissioner knew perfectly well to which particular services the individually monitored journeys related and in which services, therefore, the failures had occurred.  If the operator wished to contend (as to a limited extent it did) that the journeys monitored were not truly representative of the services monitored, or indeed that the services monitored were not truly representative of the totality of services which it operated, it was well able to do so.  The mere fact that the commissioner chose to assess the operator’s performance globally rather than by reference to specific individual services seems to me neither here not there.

“34.
Of course it was necessary, to justify such an approach, for the commissioner to be satisfied that the sample of journeys monitored was sufficient and representative of the operator’s operation as a whole.  Plainly, however, he was so satisfied.  His conclusion was: ‘This sample was big enough, in my view, to exclude any serious likelihood that the picture of unacceptably poor service to the public, discovered on monitoring 1,374[sic] journeys, was not representative, or typical.’

“35.
That, in my judgment, was quintessentially a question of fact and degree for the commissioner, to be determined, naturally, in the light of any evidence the operator chose to put before him.  …..”


It is implicit from this quotation that the starting point is the observations and the resulting failure rate.  The size of the sample is a question of fact and speaks for itself.  If it is too small (see eg. 25/2000 Arriva Teesside Ltd) no action based on it can be taken.  The position is different as to typicality, however, because once a sample of sufficient size is established, the evidential burden then passes to the operator.  If lack of typicality is raised as an issue, the traffic commissioner must then deal with it so as to be satisfied that the sample is indeed representative.  This will depend on the evidence called.

5.
We have to say, and Mr Charlesworth agreed, that it was not suggested to the Deputy Traffic Commissioner either that the sample was so small or that it was so untypical as to rule out action under s.155 of the Act.  On the contrary, as quoted above, such action was accepted, with the submissions as to typicality going to mitigation only.  It was open to the Companies to call monitoring evidence of their own.  For example, they could have had their own monitoring exercise carried out during August 2003 so as to show the then current position.  In any event, the Deputy Traffic Commissioner had the breakdown of the data available and was able to consider the individual days.

6.
It was also submitted that there was no evidence of the total number of services which the Companies ran during the monitoring exercises.  Thus it was said that the VOSA data was not put into context.  Mr Charlesworth accepted that this was also a point which had not been raised before the Deputy Traffic Commissioner and, of course, it is obvious that it would have been open to the Companies to have called such evidence if they had considered it useful to do so.  We think that we should bear in mind Simon Brown LJ’s final comment in the Ribble case (@ 582):-


“It remains important that these statutory powers should not be emasculated by an over-elaborate approach to the investigation or an unnecessary attention to detail.  Ultimately, broad judgments have to be made as to the adequacy and reliability of an operator’s published services.  Commissioners should continue to impose sanctions on those who seriously fail the travelling public.”

7.
We are satisfied that the Deputy Traffic Commissioner was entitled to make his findings under s.155 of the Act.  The sizes of the samples were in our view plainly sufficient.  As to typicality, the Deputy Traffic Commissioner expressly took this into account but it is not surprising that he did not dwell upon it in his decisions since the issue of whether the samples were altogether unrepresentative was not how the cases were put.  The logic of the argument on early running would seem to be that such running was likely whenever light traffic was met.  If so, the situation revealed was both representative and wholly unacceptable.  We leave the first main point by adding that we consider that the concessions were properly made on behalf of the Companies.

8.
We think that the sub-divisions of Mr Charlesworth’s second main point are merely different aspects of the same submission.  In saying that the conclusions were disproportionate he pointed out the different results per authorised vehicle for each Appellant (£133.33, £285.71 and £363.64).  But the facts relating to each were different and we think that the distinctions were properly made.  

9.
Mr Charlesworth also criticised the approach by which the maximum under s.155 of the Act was taken as a starting point.  He accepted that the same figures could have been reached by a different route.  For example, he would have had no complaint if the Deputy Traffic Commissioner had set out the pluses and minuses in each case and had then set out his over all conclusion, with a penalty then being specified.  But he submitted that it was wrong to start with the maximum and to equate it with the Traffic Commissioners’ Guidelines, and then to work backwards.  He accepted that these Guidelines were well known and were accepted in the industry.  We think that the problem with starting with the 80% compliance figure is that it follows that a 20% failure may attract the maximum penalty.  If so, a false ceiling may be created, with no distinction being made between a 20% failure and an even worse performer.  Mr Charlesworth pointed to the Barnsley failure rate of 31% as an example of this.  We think that the effect of this approach was not that Andrews and Yorkshire Traction were disadvantaged but that the Deputy Traffic Commissioner’s overall conclusions tended to favour Barnsley.  

10.
We think that it is also appropriate for us to comment on the Deputy Traffic Commissioner’s discount of one third by analogy with a plea of guilty in a criminal case.  The logic of this can be understood but we have reservations to its application in cases of regulatory penalty.  The principles are set out both in the Ribble case and in  Thomas Muir (Haulage) Ltd v. DETR (1998 SLT 998@670) where Lord Cullen emphasised that the considerations to be taken into account are not “for the purpose of punishment per se, but in order to assist in the achievement of the purpose of the legislation”.  No doubt Mr Carter was contrite but this has to be seen in context.  On any view the failure rates were serious and insofar as he and his managers had been surprised by the VOSA data it has to be said that this would suggest that management was out of touch.  We have already commented that the Companies did not elect to call up to date data of their own. 

11.
Lastly, Mr Charlesworth referred us to decisions of other traffic commissioners.  Since each case is different on its facts we view these with caution.

(a)
Arriva Yorkshire Ltd and Arriva Yorkshire West Ltd (29 April 2003).  The monitoring revealed failure rates of 9%.  Evidence of improvement was given.  The same Deputy Traffic Commissioner as in the present appeals gave a warning.

(b)
Arriva Southend Ltd (7 August 2003).  Observations in 2001 showed a compliance rate of 75.71%.  The operators were warned that further monitoring would take place and this was carried out in July/August 2002, showing a compliance rate of 66.73%.  This was held to be “quite disgraceful”, particularly since the operator had earlier been warned and knew that further monitoring was likely.  However, an internal organisation in January 2003 had resulted in control being transferred to a different depot.  The total fleet had been reduced and the monitoring related to the Grays fleet of 36 vehicles only.  The Traffic Commissioner imposed a penalty of £165 per authorised vehicle, resulting in a total of £22,275.  It is to be observed that if the penalty had been calculated by reference to the offending fleet alone this would represent £618.75 per vehicle.

(c)
Rhondda Buses Ltd (11 November 2003).  There was a failure rate of 36.7% with a high proportion of early running.  A senior manager had been dismissed and up-to-date evidence demonstrated a significant improvement.  A penalty of £50 per authorised vehicle was imposed, resulting in a total of £3,500.

(d)
Southdown Motor Services Ltd (25 November 2003).  A smaller sample than in the current appeal resulted in a penalty of £75 per authorised vehicle, resulting in a total of £10,650.  But there was a smaller proportion of early running and it was accepted that there was some excuse for the late running: there was also evidence of improvement.

12.
We have considered these cases as we were asked to do but do not think that they assist the Appellants.  Each of them turns on its own facts and we see no trend to suggest that the current penalties were excessive.  In the light of the Ribble and Thomas Muir cases we would merely register our surprise at penalties of less than £100 per authorised vehicle if there are significant failures: in this event it must be borne in mind that the object of imposing penalties is to focus minds so as to achieve the statutory purpose.

13.
In reading these decisions we have noted a reference to paragraph 8 of the Tribunal’s decision in 2003/64 Cambus Ltd where it was stated that “the written decision is ….. flawed in that it does not address what more the appellant company could have done …..”.  As can be seen, this comment arose from the particular circumstances of the case and is not of general application.

14.
We are satisfied overall that the Deputy Traffic Commissioner reached conclusions which were both justified and necessary.  Indeed, we have already said that if anything the penalty imposed on Barnsley was on the low side.  Accordingly the appeals are dismissed.

15.
We end by expressing our approval of the procedure which the Deputy Traffic Commissioner adopted.  The effect of holding a preliminary hearing was beneficial and is to be encouraged.  

Hugh Carlisle QC

26 February 2004
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