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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2003/254

Appeal by ALISON JONES

Trading as SHAMROCK COACHES




Before:
Hugh Carlisle QC, President






Patricia Steel






Stuart James

__________________ 

O R D E R

_________________ 

SITTING IN London 14 April 2004

UPON READING the decision of the Traffic Commissioner for the Welsh Traffic Area dated 26 August 2003

AND UPON HEARING L A Sinclair of counsel, instructed by Davies and Partners, solicitors for the Appellant

IT IS HEREBY ORDERED that the appeal be DISMISSED, with the condition taking effect from, and the repayment of the fuel duty rebate being made by, 2359 hours on Friday, 21 May 2004

ALISON JONES

T/a SHAMROCK COACHES
Appeal 2003/254

_________________ 

R E A S O N S

________________ 

1. 
This was an appeal from a decision of the Traffic Commissioner for the Welsh Traffic Area on 26 August 2003 when he imposed a condition under s.26 of the Transport Act 1985 (“the 1985 Act) that no new local services were to be registered for a period of twelve months from 1 October 2003 and determined under s.111 of the 1985 Act (as amended) that she was to repay 20% of the fuel duty rebate paid to her for the previous three months.  

2.
The factual background to the appeal appears from the documents, the transcript of the public inquiries and the written decisions of the Traffic Commissioner and is as follows:

(i)
The Appellant and her husband, Mr Clayton Jones, operate large fleets of buses in South Wales.  Shamrock Coaches has 110 buses and is operated in the Appellant’s name in the Pontypridd area, with her husband providing management services for which payment is made to RH & DT Edwards Ltd.  Mr & Mrs Jones are the principal shareholders of this company, which itself operates buses (under the names Bridgend Bus Company and Venture Travel).  Mr Clayton Jones also himself operates and trades under the name of Wales and Marches Bus Company.

(ii)
There was a history of complaints about the Appellant’s bus services which resulted in a meeting with the administrative director of the Welsh Traffic Area in January 2001.  The terms of the meeting were recorded in writing and an exchange of correspondence followed.  Thereafter, during the autumn of 2001, the Appellant’s buses were monitored.  The results were poor and by a letter dated 6 February 2002 the Appellant was called to a public inquiry.  After adjournments at the Appellant’s request the public inquiry took place on 16, 17 and 18 April 2002.  Three days were necessary because the bus services of the other operators mentioned above (RH & DT Edwards Ltd and Mr Clayton Jones) were also considered.   A solicitor, Mr Barry Prior, of Wedlake Saint, appeared for the Operators.  

(iii)
At the public inquiry evidence was given by a bus compliance officer, by the Appellant and her husband, and by drivers and others.  There was substantial agreement over the results of the monitoring exercises but it was submitted that the failings were to be excused by reason of traffic congestion, road works, driver shortage, unexpected prohibitions, vandalism and unfair actions by the Vehicle Inspectorate.  In his written decision dated 19 June 2002 the Traffic Commissioner concluded that, of 477 journeys monitored, 62 (13%) had failed to comply with the criterion applicable at that time of running not more than 5 minutes early or late, and 120 (25%) failed to operate.  6 journeys had operated unregistered.  The Traffic Commissioner rejected the excuses offered and went on to impose a condition that no new local services were to be registered for twelve months from 1 September 2002.  He also determined under s.111 of the 1985 Act that the Appellant should repay 15% of the fuel duty rebate, which amount he understood was “around £32,000”.

(iv)
The Appellant appealed to the Tribunal and the appeal was heard on 11 October 2002.  Miss Sinclair appeared for the Appellants, on the instructions of Davies & Partners.  Adverse decisions had also been made against the other operators and they also appealed, represented by Mr Jones.  The joint decision of the Tribunal is dated 29 November 2002 and is under the title Appeals 82/2002, 89/2002 and 90/2002 Alison Jones T/a Shamrock Coaches, RH & DT Edwards T/a Bridgend Bus Company and Venture Travel, and Clayton Jones T/a Wales and the Marches Bus Company.  The appeals by the other operators were dismissed but the appeal by the Appellant was allowed in two respects.  In view of the subsequent history we think it appropriate to quote the relevant paragraphs in full:


“10.
Ms Sinclair’s third point was that the Traffic Commissioner should not have made a percentage award in relation to the fuel duty rebate but should have calculated a monetary figure.  For this submission she relied on Evans Coaches Ltd (Appeal B33 1990) where the Tribunal said that it had been correctly submitted on behalf of the Appellant that “the Traffic Commissioner should have had information about the amount of money which would be repayable if he made a determination under s.111 before deciding whether he should do so, insofar as this would assist him to judge the effect on the Appellant of being required to repay that amount”, and that this should have been done whether or not the Appellant’s advocate had requested him to do so.  We agree and this ground of the appeal succeeds.  …..


“13.
It remains for us to consider Ms Sinclair’s submission at 11(iii) to (vi) inclusive, as to whether the Traffic Commissioner should have found that there was “reasonable excuse” for the Appellant’s failures.  We think these submissions have force in that the Traffic Commissioner has not analysed or evaluated in any way the potential excuses which he has instead dismissed as “familiar”, routine or otherwise not exceptional; nor has he considered whether the 5 minute window of tolerance usually regarded as the rule of thumb was appropriate or whether it should have been enlarged in the present case.  While at the time of the public inquiry the Court of Appeal had stated in their Ribble Motor Services decision on 23 February 2002 that it is not necessary for a Traffic Commissioner to examine each and every excuse, but that a Traffic Commissioner may make a broad judgment of whether there is reasonable excuse, the Traffic Commissioner in this case did base his decision on at least one incorrect conclusion (mentioned in paragraph 9 above) and has not, as required by Evans Coaches, expressly calculated the monetary figure due to the Secretary of State so as to assess the impact on the operator.  For these reasons we must in any case allow the appeal and direct that the case be remitted to the Traffic Commissioner for rehearing, at which both the irregularities and the reasons for them can doubtless be analysed.”

(The reference to “paragraph 9 above” was subsequently corrected to “paragraph 11 (vi) above”.)


The Tribunal’s Order was that the appeal “be allowed and the matter remitted for further consideration by the Traffic Commissioner”.

(v)
A new call-up letter was sent out on 10 February 2003 when the Traffic Commissioner indicated that he intended to invite evidence and to hear submissions only on the two points on which the Tribunal had allowed the appeal.  The Appellant’s solicitors responded by asserting that there had to be a rehearing of all the evidence by a different traffic commissioner.  They then wrote to the Tribunal, and a reply from the chairman who had presided stated:-


“…..  Our decision clearly states that the case is remitted for rehearing for analysis of “the irregularities and the reasons for them” which is what this case was always about.  How the Traffic Commissioner does that is his decision and if the operator is aggrieved by the TC’s decisions then the remedy is to appeal it in the ordinary way.” 

(vi)
The Traffic Commissioner invited oral submissions about the scope of the rehearing on 27 March 2003.  The Appellant did not in fact attend but her solicitors sent in further written submissions.  On 9 April 2003 the Traffic Commissioner gave a written decision.  He stated:-


“8.
The three-day hearing which took place last year, together with a vast amount of preliminary work by the Vehicle Inspectorate and my office, have already cost the taxpayer, and indeed the operator, a lot of money.  So far nothing is resolved.  I believe it is right for me to seek to expedite this matter by rehearing only the matters in which the Tribunal found me at fault, and not those which were not challenged, or in which the Tribunal dismissed the operator’s arguments at appeal.  I see no benefit to Mrs Jones in my rehearing lengthy factual evidence which I am already familiar with: the key purpose of the new hearing is to give her the opportunity to make fresh submissions.”

(vii)
After adjournments at the Appellant’s request the public inquiry took place on 22 May 2003.  Miss Sinclair again appeared for the Appellant and repeated the submission that the hearing had to be a rehearing of all the evidence by a different Traffic Commissioner.  She also complained that notice of the public inquiry had not been published.  The Traffic Commissioner then gave an oral ruling.  He reviewed the Tribunal’s wording and pointed out that the remission “for further consideration by the Traffic Commissioner” suggested that this was to be by the same person as before.  He said that it was common ground that a new public inquiry ought to have been advertised but that this was not necessary if the public inquiry was a re-convening for further consideration.  In any event, there was no prejudice to the Appellant.

(viii)
The public inquiry then continued.  Documentary evidence about the amount of the fuel duty rebate was produced and it was agreed that the Appellant would furnish further detail within seven days.  This information was in fact supplied by letter dated 11 June 2003.

(ix)
The Traffic Commissioner then proceeded to the issue of excuses.  As he stated in his decision:-


“11.
I then turn to the other matter referred back, the  “reasonable excuses” offered by Mrs Jones for the service irregularities.  I first invited her to identify the 16% of failures which the Transport Tribunal had been told she had accepted as correct, out of the 38% of failures which I had found in my Decision.  This she declined to do: I was told that the information was available from evidence given at the first hearing.


“12.
In an attempt to identify more closely which factors were being claimed as responsible for irregularities on what routes, I invited Mrs Jones to go over in turn each of the 6 groups of services which I identified in my decision last time, and to tell me which of the “reasonable excuses” she considered were relevant in each case.  This too she declined to do.  I was told by Mr Jones that all the evidence had been put before me in writing or orally at the first hearing, and that all I needed to do was to analyse it again, in greater detail than I had last time.


“13.
I gave Mrs Jones ample opportunity to say whatever she wished, but both she, and Ms Sinclair on her behalf, were adamant that she wished to say nothing, as it wasn’t necessary.  I suggested that silence (and in particular refusal to answer my questions) was not helpful to their case; this did not persuade them to say anything more.”

(x)
The Traffic Commissioner’s written decision is dated 26 August 2003.  He set out the history and then referred to s.111 of the 1985 Act, as amended by the Transport Act 2000.  If a determination were made under s.111(1), he was entitled to order a percentage of up to 20% of the amount of fuel duty rebate paid “in respect of any services operated during the period of three months ending with the day on which the determination is made”.  He pointed out that at best he could only then have an estimate because the actual amount would not be known for some time.  It was difficult for him to comply with the Tribunal’s decision if knowledge of the precise amount was necessary.  He went on to consider the detail, setting out the latest cash estimates provided by the Appellant.

(xi)
The Traffic Commissioner then reviewed the evidence relating to the issue of reasonable excuse.  He found it remarkable that the Appellant should not have availed herself of the opportunity of arguing her case.  Having considered the evidence in detail he concluded:-


“38.
Having considered all these points, I see no reason to alter my finding that 37% of journey’s monitored were non-compliant, based on 477 observations.  I remain of the view that I should make a modest allowance for some of the factors claimed as “reasonable excuses”, which I have identified and analysed above.  No mathematical formula can be applied to the evidence available to me, and I may anyway “make a broad judgment” (Ribble Motor Services).  My judgment in this case is that I should make an allowance of one third, thus reducing the figure to base my decision on to 25% of services being non-compliant.


“39.
In deciding what percentage I think fit “in all the circumstances”, I note that Mrs Jones met my Administrative Director in January 2001 to discuss earlier complaints about unreliability, and that the public inquiry in April 2002 was called because that meeting had not achieved the desired result.  Does Mrs Jones have management systems to monitor reliability and review schedules, to enable compliance with registrations to be improved?  The answer must be no: apart from employment of a small number of inspectors whose work appeared to be random rather than directed to areas of known unreliability, there was no evidence of such systems.  In summary, I can find no factors to point me towards a percentage below the maximum.”


He went on to order repayment of 20% of the fuel duty rebate paid to the Appellant for the three months up to the date of his decision, “an amount I expect to be in the order of £30,500 based on her estimate for the first quarter of 2003/4”.

3.
At the hearing of the appeal Miss Sinclair again appeared for the Appellant.  She had only been supplied with a bundle of documents as made up by her solicitors.  Copies of this had been received by the Tribunal that morning and as we made clear in 40/2002 Thames Materials Ltd we are only prepared to consider a bundle of documents which has been provided in accordance with rule 15 of the Transport Tribunal Rules 2000.  If it is hoped to produce further documents, an application must earlier be made to the Tribunal.  It is necessary for the Tribunal to pre-read all cases and this is impractical if new bundles are provided by Appellants on the morning of the appeal.  In fact, no new documents were in the Appellant’s solicitors’ bundle but the conflict in numbering put Miss Sinclair at an initial disadvantage.  

4.
As a second preliminary point we must refer to the inadequacies of the transcript of the public inquiries in both April 2002 and May 2003.  It may be, as the Traffic Commissioner mentions in his latest written decision, that the transcript in May 2003 was affected by the switching on of an induction circuit in order to assist hearing; but this is not an acceptable position.  When the problem had become apparent the Traffic Area Office wrote to the Appellant’s solicitors on 4 August 2003 and invited submissions on whether the inquiry should be re-opened.  The solicitors responded by stating:-


“As the Traffic Commissioner is aware, at the Enquiry Mrs Jones took no part in the proceedings once it was decided merely to rehear certain issues save to confirm that she would provide the Commissioner with such financial data as was necessary for him to revisit the penalty he awarded and to confirm that she had no further evidence to adduce.  …..


“We do not see there would be anything gained by reopening the public enquiry.”


At the hearing Miss Sinclair made no complaint about the absence of a full transcript.  Nevertheless, we mention this because we hope the Traffic Commissioner will ensure that the situation is not repeated.

5.
Miss Sinclair’s main submission was that the public inquiry in May 2003 should have been a full rehearing of all evidence by a different traffic commissioner.  She submitted that this was what the Tribunal had meant to order.  She went so far as to suggest that it is not open to the Tribunal to remit a matter for a continued hearing on a limited basis.  In a detailed skeleton argument, for which we are grateful, she referred us to s.57 and Schedule 10 of the Transport Act 1952 and to our current powers as set out in s.117 and Schedule 4 of the 1985 Act.  Paragraph 9 of Schedule 4 states that the Tribunal shall have power “to make such order as they think fit; or to remit the matter to the Traffic Commissioner for rehearing …..”.  She submitted that the generality of the former wording is restricted by the express wording of the latter.  

6.
We have to say that we disagree with these submissions, both as to our powers generally and as to what the Tribunal ordered in the present case.  We think that the effect of Paragraph 9 in Schedule 4 of the 1985 Act is that the Tribunal may either remit the matter generally or do so on a limited basis.  We do not accept that the latter can never be done or that fairness demands a full hearing, as was suggested.  We were referred to Crompton T/a David Crompton Haulage v. Department of Transport North Western Traffic Area (2003 RTR 34) but do not find support for the proposition in that case.  We put to Miss Sinclair the situation in cases where a ruling at first instance is the subject of immediate appeal.  If the ruling is reversed the first instance judge then has to accept it and to continue the trial.  Miss Sinclair agreed and we think that she then realised that she had overstated her submission.  Of course, there may be cases where the first instance judge may have to refuse to continue the hearing, or where the appellate court so directs; but each case has to be considered on its facts.

7.
As we have stated, we think that it is open to the Tribunal to order a remission on a limited basis.  Moreover, this is plainly what the Tribunal ordered in the present case.  The reference to “further” consideration in the Order does not indicate a fresh start and there is no hint of the need for a hearing before a different traffic commissioner.  It is the practice of the Tribunal to state this in express terms if it is regarded as necessary.  

8.
We must also mention the correspondence with the Tribunal.  The presiding chairman responded in terms from which it is clear that she had never intended to order that the Traffic Commissioner should recuse himself from the further hearing.  We think that the Traffic Commissioner can hardly be faulted if he acted upon this.  

9.
It was particularly unfortunate that the appeal 1990 B33 Evans Coaches Ltd was brought to the Tribunal’s attention in isolation.  Prior to the hearing we supplied a copy of 1999 L28 Midland Bluebird Ltd to Miss Sinclair.  In that case the Traffic Commissioner had distinguished the Evans Coaches case in a note:-


“I would ….. suggest that there are some very pertinent differences between B33 and this case.  For a start Evans Coaches Ltd were authorised only 20 buses of which only 4 were used to run local services, compared to the 460 on the Company’s licence of which Mr Campbell told me 375 were needed daily to run the registered services.  Evans seems to have operated 5 registered services compared to the 287 (sic) of this Company.  Although I cannot be so certain, the geographical area served by Evans is unlikely to have been either so large or so busy as the present territory.  Evans was therefore, in all respects, a very much smaller operator than the subject Company.”


We think that the same general comments apply in the present case.  We happen to note that Mr Prior had appeared for the operator in the public inquiry in the Evans Coaches case and that he did not refer to it when appearing before the Traffic Commissioner in the present case in April 2002.  We hope that the Evans Coaches case will not be referred to in the future without also a reference to the Midland Bluebird case.  In any event, as the Traffic Commissioner pointed out, he could only ever have had an estimate of the amount which was repayable, which information he did have available.  The Evans Coaches case did not require more and we have to say that we ourselves would not have allowed the appeal on this basis, even without reference to the Midland Bluebird case.  

10.
The Traffic Commissioner was hampered in his consideration of the issue of “reasonable excuse” by reason of the position taken up by the Appellant, who refused to co-operate.  On one view this could be said to have been a repudiation of the regulatory regime and could have been the subject of an adjournment with a fresh call-up letter raising the issue of repute (see eg. 72/2001 Alan R Brooks).  However, the critical point is that the issue of “reasonable excuse” is one in which the burden of proof is on the operator.  In Ribble Motor Services Ltd v. Traffic Commissioner for the NWTA (2001 EWCA Civ 172, para.43) the Court of Appeal stated:-


“….. I would regard this as a classic case for holding that the burden lies squarely upon the operator to prove that he had reasonable excuse for his overall failure to meet the timetabling requirements.  Three considerations to my mind combine to support such a view.  First, even in a criminal case, if an ingredient of an offence relates to a matter peculiarly within the accused’s own knowledge (as must existence of a reasonable excuse), the onus is generally on the accused to prove the exculpating fact.  Secondly, throughout the law, there is a general rule that those who seek to rely on exceptions (which include excuses) must establish them (on the balance of probabilities).  Thirdly, the Traffic Commissioner’s jurisdiction is essentially inquisitorial rather than adversarial in nature, and, there being no one to adopt a prosecutor’s role of seeking to disprove any excuses proffered, it should be for the operator to establish them.”

11.
Despite the absence of submissions from the Appellant the Traffic Commissioner reviewed and reconsidered the evidence.  We have to say that we are impressed with the obvious care that he took.  As we have quoted above, he concluded that a repayment of 20% was appropriate.  Miss Sinclair’s only criticism was that he did not explain why he had increased this from his previous order of 15 %.  We do not agree.  The Traffic Commissioner referred to his earlier view in his decision and then went on to reconsider it.  We think that his reasoning is clearly set out and that he was entitled to come to his conclusion.

12.
We have already expressed our view about the effect of the Evans Coaches case and that we would not ourselves have allowed the appeal on this basis.  We think that it is apparent from the Tribunal’s decision that the other successful ground, that relating to the issue of “reasonable excuse”, was cumulative and that it would not have stood alone.  In any event, having reviewed all the material available we are satisfied that the Traffic Commissioner came to the right conclusion.  Accordingly, the appeal is dismissed.  The orders mentioned in paragraph 1 above were stayed pending this appeal.  The condition relating to no new local services being registered will take effect for a period of 12 months from 2359 hours on Friday 21 May 2004.  The repayment of fuel duty rebate must be made by the same date.

13.
Lastly, we must express our concern about the delay in the hearings of the appeals in this case.  Having made enquiries, we are satisfied that numerous dates were offered to the Appellant but that these were not accepted because of difficulties of availability of counsel and Mr & Mrs Jones.  In future we think that it may be necessary for the Tribunal to take a stronger line.

Hugh Carlisle QC

27 April 2004
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