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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2003/343



Appeal by
ANGLOROM TRANS (UK) LIMITED





TEAM KITCHENS LIMITED





PARAMOUNT KITCHENS LIMITED

Before:
Jacqueline Beech







David Yeomans







John Robinson

ORDER

Sitting in London on 12 March 2004

UPON READING the decision of the Traffic Commissioner for the Eastern Traffic Area made on 29 October 2003

AND UPON HEARING Ian Rothera of Rothera Dowson, solicitors for the Appellants

IT IS HEREBY ORDERED that the appeal of Team Kitchens Limited be ALLOWED and that the appeals of Anglorom Trans (UK) Limited and Paramount Kitchens Limited be dismissed with effect from 23.59 on 16 June 2004.

Appeal 2003/343

ANGLOROM TRANS (UK) LIMITED





TEAM KITCHENS LIMITED

PARAMOUNT KITCHENS LIMITED

R E A S O N S

1. This was an appeal against the decision of the Traffic Commissioner for the Eastern Traffic Area made on 29 October 2003 when he revoked the operator’s licences of all three Appellants under ss.26 and 27 of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) and disqualified Anglorom Trans (UK) Limited (“Anglorom”) indefinitely under s.28 of the Act.  The Traffic Commissioner also found that Brian Briggs, Transport Manager of all three companies was no longer of good repute.

2. The factual background to the appeal appears from the documents, the transcript and the written decision of the Traffic Commissioner and is as follows:

(i) All three companies hold standard international licences with a total authorisation of 48 vehicles and 75 trailers; the largest transport undertaking within the group is that of Anglorom with an authorisation of 31 vehicles and 50 trailers.  The companies are closely connected with each other being under the control of the Ballestrieri family whose main business activity is the design, production and distribution of kitchens and kitchen equipment.  The companies share the same operating centre in Basildon and the same Transport Manager, Brian Briggs and save for the one vehicle operated by Team Kitchens Limited (which undertakes domestic journeys only), all of the vehicles are driven abroad for long periods at a time by Romanian nationals.  

(ii) As a result of an application from Anglorom to increase its vehicle authorisation, Vehicle Examiner Gleeson attended the operating centre on 8 May 2002 to assess its suitability and to examine drivers hours records.  He was told by Mr Briggs that the three companies were operating a total of 28 vehicles and 30 trailers and that the vehicles were rarely at the operating centre as they were constantly out of the country, only returning to unload.  Vehicle maintenance and servicing was carried out in Romania, Italy and the UK.  Only two UK drivers were employed by the three companies and they undertook local delivery work and drove vehicles over to Calais where the vehicles were taken over by Romanian drivers who were not permitted to enter the UK.  These drivers were controlled from Romania and Italy and were paid approximately £500 per month with a bonus paid on the amount of distance travelled.   Mr Briggs was unsure as to how many Romanian drivers were employed by the companies but thought the figure was in the region of 23. Mr Briggs had no control over the drivers on a daily basis as he did not speak Romanian.  The tachograph records held at the operating centre were in order although it appeared that the records were only collated and stored at the operating centre.  TE Gleeson considered that there would be no point Mr Briggs checking the tachograph records as he had no contact with the drivers.  TE Gleeson did raise a concern about records showing two man journeys when the tachographs appeared to be completed by the same person and in the same name and he noted that on a random check of 100 tachograph charts, none of them had a start or finish location within the UK.  He stated that the transport operations run by Mr Ballestrieri were “not the usual set up”.  There were no transport clerks, no computers and no scheduling boards at the premises.  When he visited, there was one warehouseman and one driver at the premises.  

(iii) By letters dated 29 July 2003 and supplemented by further letters dated 30 July 2003, the companies and Mr Gleeson were called to a public inquiry for the Traffic Commissioner to consider taking action under ss.26 to 28 of the Act.  The main issues were whether there had been a material change as the haulage operations appeared to based in Italy; whether the companies and Mr Briggs remained of good repute in the light of the evidence of TE Gleeson suggesting that the operations were controlled in either Romania or Italy; whether it was lawful to use non-EU licensed drivers to drive British registered vehicles within the EU.  The variation application was subsequently withdrawn.

(iv) At the hearing of the public inquiry Anchise Ballestrieri, a Director of all three companies and Mr Briggs gave evidence and were represented by Ian Rothera of Rothera Dowson, solicitors.  TE Gleeson spoke to his report and added that Mr Briggs had told him that none of the Romanian drivers could speak English.  He further stated that it was his opinion that the bonus system operated by the companies was unlawful.  During cross-examination by Mr Rothera TE Gleeson confirmed that when he attended the operating centre there were 3 tractor units and 2 trailers parked at the premises.  

(v) It was the evidence of Mr Ballestrieri that his extended Italian family are in the “kitchen business”. Casacucina Limited is the main holding company and was established in 1980.  Paramount Kitchens was purchased in 1989 as an existing manufacturer of kitchens in the UK.  When the factory burnt down, the company purchased 3 vehicles and started importing kitchens from Italy.  The family then set up joint ventures in Turkey, Romania, India, Cyprus and Pakistan.  Paramount is supplied by 30 factories in Italy and the company is also supplied with electrical goods by manufacturers in Germany, France and the USA.  Paramount also supplies kitchens and electrical goods to other wholesalers and retailers in the UK.  Distribution within the UK is undertaken by Team Kitchens Limited.  Anglorom is now the main transport operation within the group. The company is owned 50% by Team Kitchens and 50% by the Mihais, a father and son team who are Romanian nationals.    Anglorom operates from the UK but the obtaining of return loads is assisted by the Mihais in Romania.  Grill SRL is a Romanian company owned wholly by Team Kitchens and that operates its own vehicles under a Romanian licence and also operates as a drivers agency for Anglorom.  The drivers who are used by Anglorom are sourced through Grill SRL and Anglorom pays Grill SRL £1,000 per month for each driver although this is not what the drivers are paid.  Anglorom pays the drivers expenses directly.  The vehicles undertake extensive journeys throughout Europe; each trip averages 10,000 kms.  The vehicles are serviced by contractors in Romania, Italy and the UK.  The vehicles return to the UK approximately four to five times a year and at any one time there will be 3 to 4 vehicles parked at the operating centre (later changed to 5 to 6 vehicles).  Whilst the Traffic Area was notified of the maintenance arrangements in Romania and Italy in relation to Anglorom, Mr Ballestrieri failed to inform the Traffic Area of those same arrangements in relation to the vehicles operated by Paramount.  It is Mr Ballestrieri who organises the drivers work schedules and he does this by talking to each driver on a daily basis.  95% of the drivers speak Italian and about one third of them speak English.  Mr Ballestrieri is assisted by Mr Pester (a director who is based at the operating centre) in keeping contact with the drivers and by Mr Mihai Senior who informs the drivers what their next destination is going to be.  Mr Ballestrieri is very strict with the drivers.  He denied operating a bonus system.  Mr Briggs was responsible for ensuring legislation was complied with, including drivers hours and ensuring that all records were in order.  All of his communication needs with drivers were dealt with by Mr Ballestrieri.

(vi) Mr Briggs told the Traffic Commissioner that he joined Paramount in 1987 and became the CPC holder in 1996.  He did not get involved with the scheduling of vehicles and he did not speak to the drivers as he cannot speak either Italian or Romanian.  He communicated via Mr Ballestrieri and Mr Mihai.  In relation to maintenance he kept flow charts showing maintenance intervals and test dates.  He accepted that it was his responsibility to inform the Traffic Area of overseas maintenance contractors used by Paramount.  For daily defect reporting, Mr Briggs provided each driver with a book which is returned to Grill SRL and each driver receives a copy of the Ministry’s guide to drivers hours which has been translated into Romanian.  Mr Briggs produced examples of tachographs recording two man journeys undertaken by two sets of Romanian brothers which explained the apparent confusion that TE Gleeson expressed in relation to some of these journeys.  Mr Briggs denied telling TE Gleeson that a bonus system was in operation and confirmed that each vehicle visited the operating centre 4 to 5 times a year.  In any week, two vehicles were present for MOT examinations and one vehicle was present to undergo a TIR test.  If he needed to know the whereabouts of a vehicle, he would ask Mr Ballestrieri.  He could not say the number of trips undertaken by a vehicle in any month, neither could he say what proportion of the loads carried came into the UK.  He was not a transport clerk and could not say who scheduled any particular journey.

(vii) In his closing submissions Mr Rothera described the Appellant’s international haulage activities as “unique”.  Whilst vehicles visited the operating centre on an irregular and infrequent basis, they were nevertheless “normally kept” at the premises.  Mr Briggs was able to fulfil his responsibilities as Transport Manager by acting in conjunction with other personnel and it was appropriate for him to rely on the intervention of Mr Ballestrieri and Mr Mihai to communicate with the drivers.  Mr Rothera submitted that there was nothing unlawful in employing Romanian drivers provided they did not enter the UK.  The operations were legitimately run from the UK with all of the operational profits finding their way back into UK accounts.  There was no evidence that the vehicles were not properly maintained although Mr Briggs and Mr Ballestrieri had failed to notify the Traffic Area of the maintenance arrangements for the Paramount vehicles.

(viii) The Traffic Commissioner made the following findings:

a) he was not satisfied that the use of non-EU licensed drivers to drive UK registered vehicles in other EU countries was unlawful, although it probably disturbed fair competitions between UK operators;

b) the type of activity undertaken by Paramount Kitchens and Team Kitchens was consistent with the type of activity described by Mr Balliestrieri.  Anglorom had all the qualities of a third party hire and reward haulage operation.  The contribution of two Romanian directors related to transport rather than the kitchen business;

c) there had been a material change in circumstances since the licence was granted in that the operating centre was no longer the place where the vehicles were “normally kept when not in use”.  The Traffic Commissioner relied upon the fact that the Romanian drivers were prohibited from visiting the operating centre; that TE Gleeson’s random examination of the tachograph records did not reveal one tachograph with a start of finish destination within the UK; the estimate of five to six vehicles being parked at the operating centre at any one time was likely to be an exaggeration;

d) the drivers are residents of Romania and receive their instructions and wages from within Romania.  The evidence of Mr Balliestrieri that he kept in contact with all the drivers on a daily basis “defied belief” and contradicted his own evidence that he provides the Mehais with the programme for the vehicles and it is they who instruct the drivers.  In the result, the transport operations are controlled from within Romania and the companies that operate them are established in Romania.

e) Mr Briggs played no part in instructing or controlling the drivers; he had no input into planning journeys; he remained unaware of the precise location of the vehicles; any control exercised from with the UK was undertaken by Mr Balliestrieri, not Mr Briggs whose contribution to the transport operation was entirely retrospective and fatal to his good repute and the operators’ ability to satisfy the requirement of professional competence;

f) The operators’ acitivities were incompatible with the legislation and fundamentally flawed and each company had failed to establish that it remained of good repute;

g) Once Paramount and Team Kitchens cease their current practices, the companies, their directors and the Transport manager will very quickly be able to regain their good repute.

3. At the hearing of this appeal, Mr Rothera appeared on behalf of the Appellants.  His first point was that following  the visit of TE Gleeson, it was clear from the call up letters and the transcript, that the “crucial issue” as far as the Traffic Commissioner was concerned was the legality of employing Romanian drivers.  Having found that he could not be satisfied that such activity was illegal, the Traffic Commissioner was unduly harsh in relation to the other issues that remained to be determined. The first such issue was the use of the operating centre.  Mr Rothera argued that the nature of the journeys undertaken by the vehicles operated by Anglorom and Paramount were “tramping” operations.  However, all vehicles returned to the operating centre approximately five or six times each year and would remain at the operating centre for a few hours or a few days on each occasion.  Each vehicle was prepared for and went through its MOT test and TIR test in the UK and an average of 2.5 vehicles were being submitted to this process each month.  Further, the fleet delivered five or six loads each week to the operating centre and both the units and trailers visited the premises on these occasions.  There was no other specific place where the vehicles parked up when not in use and at any one time 10% of the tractor units could be found at the operating centre.  In relation to the tachograph evidence given by TE Gleeson, Mr Rothera submitted that a random selection of 100 charts, which equated to three charts per vehicle was “tiny” compared to size of the operation.  It was not therefore surprising that the examined charts did not show Basildon or any other part of the UK as a start or finish destination.  Mr Rothera distinguished the cases of Cigma Transport Appeal 2003/176 and Euroline etc Appeal 18/200 upon the basis that there was no evidence in either of those cases that the operating centres were being used at all other than as a correspondence address.  As a side Mr Rothera informed the Tribunal that as of the beginning of 2004 it is a requirement of the ECMT permit system that each vehicle returns to its operating centre every six weeks.  

4. The next issue was the location and nature of the business.  The Traffic Commissioner initially suspected that Mr Balliestrieri’s business operations were based in Italy.  He in fact concluded that they were based in Romania.  However, the core nature of the business is kitchens which requires a sophisticated supply chain throughout the world.  It was for that reason that Anglorom was established as a dual venture with the Mihais and Grill SRL was established as a driver agency for Anglorom and Paramount; Grill SRL is incorporated in Romania.  However, Grill SRL is owned by Team Kitchens, not the Mihais as found by the Traffic Commissioner; the UK company owns all of the assets and Mr Balliestrieri owns all of the shares and capital.  He is based at the operating centre.  As the drivers are employed by Grill SRL and as Mr Balliestreri is the proprietor of that business, he employs the drivers although the Mihais direct them when in Romania.  When elsewhere, the drivers are directed by either Mr Balliestreri or Mr Pester who can both communicate with the drivers in Italian.   Mr Rothera submitted that the Traffic Commissioner was wrong to conclude that the Appellants transport operations were based in Romania.

5. The final issue was that of the role of Mr Briggs as Transport Manager.  Mr Rothera stated that Mr Briggs was a full time employee based in Basildon.  There was no evidence before the Traffic Commissioner of regulatory non-compliance either in relation to hours, overloading, tachographs or maintenance.  He was not a “ghost” Transport Manager or one of convenience.  S.58 of the Act, which defines the role of Transport Manager, envisages the role being undertaken either alone or with others.  In this case, the management undertook the role jointly with Mr Briggs.  Allocation of work and planning was not an essential ingredient of  the role.  He was responsible pro-actively and retrospectively for maintenance, drivers hours and records and all regulatory compliance and when the vehicles did return to base, Mr Briggs had effective control.  The Traffic Commissioner was wrong to find that his role was “entirely retrospective”.  In relation to the absence of planning boards or schedules at the operating centre, Mr Rothera argued that the reason for the lack of such tools was that the information was all “in Mr Ballierstrieri’s head” and in the paperwork which shows the day and time of each collection and delivery.  He argued that the nature of the operations makes charts or schedules difficult to use.  It was impossible to draw up a programme but nevertheless, the directors “at the helm” knew where the vehicles were at all times.  Mr Briggs had access to order forms from which he could ascertain where the vehicles were.  

6. In conclusion, Mr Rothera submitted that the Traffic Commissioner was wrong to revoke the licence of Team Kitchens because it was a domestic operation which did not use Romanian drivers.  There could be no question that it was based anywhere other that Basildon and Mr Briggs was “hands on” in relation to that company’s transport operations.  Mr Rothera did not consider that the ownership of Grill SRL by Team Kitchens was sufficient to justify the revocation of its licence.  Mr Rothera argued that generally, all three companies were good and reputable and it was harsh to put them all out of business and to disqualify Anglorom indefinitely.  Further, he should not have found against the repute of Mr Briggs.

7. We agree with Mr Rothera’s submission that in relation to the use of the operating centre, the circumstances of Team Kitchens should have been distinguished from that of Paramount and Anglorom.  There was no evidence to suggest that Team Kitchens was anything other than a UK based operation, using UK drivers who delivered solely within the UK.  It follows that the finding that Team Kitchens did not use its operating centre was wrong.  Further, we do not consider on the facts of this case, that the fact that Team Kitchens being the holding company for Anglorom and Grill SRL is sufficient to require revocation of its licence upon the adverse findings that the Traffic Commissioner made in relation to the nature of the operations being undertaken by Anglorom, Grill SRL and Paramount.  It follows that the appeal in relation to Team Kitchens is allowed.

8. In relation to Anglorom and Paramount, the evidence before the Traffic Commissioner suggested that the nature of journeys that the vehicles were undertaking (“tramping operations”) meant that they were rarely standing idle.  Put against that background, there was some evidence to support the argument that the vehicles were “normally kept” at the operating centre when not in use and that TE Gleeson himself saw three tractor units and a number of trailers at the premises when he visited; we also accept Mr Rothera’s submissions in relation to the very small sample of charts checked by TE Gleeson. Without a larger sample being checked, little weight could be attached to that evidence. We are not therefore satisfied that it would be safe to conclude that the vehicles operated by Paramount and Anglorom were not being kept at the operating centre when not in use.  However, the real issue is the location of the control base of the transport operations of those two companies and in relation to that, we are satisfied that the Traffic Commissioner’s conclusions were correct.  There was no evidence of control or direction from within the UK by Mr Briggs and there was no evidence of any transport planning being undertaken at Basildon.  Neither company produced evidence of disciplinary procedures being instituted or enforced by Mr Briggs, neither was there evidence of drivers hours infringements being identified and acted upon.  It is difficult to envisage any situation where a Transport Manager could be considered to be in effective control of day to day operations when: all of the drivers live abroad; they are not permitted to enter the UK; they are employed by a drivers agency based in Romania; the Transport Manager cannot communicate with the them because of language barriers; discipline and enforcement must necessarily be left to others who are also based in Romania.  We are satisfied that there was no evidence to show that Mr Briggs either on his own or with others, satisfied the requirements of s.58 of the Act and that as a result, neither the companies or Mr Briggs by virtue of his involvement in this operation, were of good repute.  Having correctly found that the transport operations undertaken by Paramount and Anglorom were based somewhere other than the UK (most likely Romania) the Traffic Commissioner rightly concluded that this was fatal to good repute; revocation of the licences of Paramount and Anglorom inevitably followed.  Further, having also found that the nature of the operations of Anglorom had all of the features of a third party hire and reward haulage operation without any connection with the kitchen business (which is not a finding that can be criticised) the Traffic Commissioner’s decision to disqualify that company was not plainly wrong or disproportionate.  

9. It is of note that the Traffic Commissioner indicated that Paramount, Team Kitchens and Mr Briggs would quickly regain their repute once the current practices had ceased.  As a result, we intend to allow the appeal in relation to Team Kitchens and to dismiss the appeals of Paramount and Anglorom, allowing sufficient time for Paramount to revise its operational practices and to apply for a new licence and for Anglorom to make appropriate arrangements to wind down its business.  The order in relation to Paramount and Anglorom will not therefore take effect until 23.59 on 16 June 2004.

Jacqueline Beech

21 April 2004
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