

















IN THE COURT OF THE TRANSPORT TRIBUNAL


ROAD HAULAGE APPEALS





Appeal 55/2000 





Appeal by MICHAEL LESLIE SMITH


T/A MIKE SMITH TRANSPORT








			Before:	Hugh Carlisle QC, President


					Peter Rogers 


					Patricia Steel





__________________





O R D E R


___________________








SITTING in London on Thursday 4 January 2000





UPON READING the decision of the Traffic Commissioner for the Eastern Traffic Area made on 19 September 2000 and published in “Applications and Decisions” No:4672 on 11 October 2000 





AND UPON READING the Notice of Appeal dated 2 October 2000          





AND UPON HEARING Douglas Sturman of Jireh Training and Specialist Services for the Appellant





IT IS HEREBY ORDERED that the Appeal be ALLOWED to the extent that the orders of revocation for loss of repute and of disqualification be set aside.


�
MICHAEL LESLIE SMITH


T/A MIKE SMITH TRANSPORT


���������������������������������������������������


Appeal 55/2000


_____________________





R E A S O N S


_____________________











1.	This was an appeal from a decision by the Traffic Commissioner for the Eastern Traffic Area on 19 September 2000 when he revoked the Appellant’s licence and disqualified him from holding or obtaining a licence for three years. 





2.	The factual background to the appeal appears from the documents, the transcript of the public inquiry and the oral decision of the Traffic Commissioner and is as follows:-


(i)	The Appellant was the holder of an operator’s licence authorising three vehicles and six trailers, with three vehicles currently being specified.  It was his intention to transfer his business into a limited company (Enertrans 2000 Limited) and accordingly an application was made for a new licence whereafter he intended to surrender his old licence.  At the same time he made an application to have himself added as transport manager on his existing licence and on the application form he ticked “No” in the box in answer to the question relating to convictions.


(ii)	The application came to the attention of the police who informed the Traffic Commissioner that the Appellant had a number of convictions.  Most were spent but the list included:-


	“5 June 1989.  Convicted of one offence of taking a vehicle without consent and one offence of attempting property by deception.  Fined £100 and £500 respectively, with costs of £240, compensation of £2176 (Cambridge Crown Court).            


	“19 January 2000.  Convicted of one offence of handling stolen goods.  Received a Community Service Order of 80 hours, ordered to pay compensation of £5190 and costs of £530 (Lincoln Crown Court).”


	The police also stated that “the matters recorded are as follows but must be confirmed with the persons concerned”.  This was not done and the Appellant was given no notice of the existence of this list prior to mention of it at the public inquiry.


(iii)	The Appellant was called to a public inquiry which took place on 19 September 2000.  The call-up letter mentioned another conviction (January 1998 - stopping on the hard shoulder of a motorway - Peterborough Magistrates Court - fined £258) and this and the handling conviction in 2000 were put in issue.  The letter also put the Appellant on notice that he might have his licence revoked for loss of repute not only for the fact of these two convictions but also for the failure to disclose them.  In addition, the requirement of financial standing was raised.


(iv)	At the public inquiry the Appellant was unrepresented and he stated that he had never attended a public inquiry before.  The Traffic Commissioner mentioned the two convictions cited in the call-up letter and asked the Appellant to explain why he had failed to disclose them.  The Appellant stated:-


	“I thought the question was to do with operating of the transport, not as a personal fine for that one in 1998 and also the one in January.  That’s the reason I did it.  You know, I presumed that I needed to put down if it was something to do with traffic; you know, operator licence sort of stuff, you know.”


	The Appellant went into details of the offences.  In particular, he asserted that he had admitted the handling charge in order to get it out of the way.  He said:-


	“.....  Originally it was not a guilty plea because I was trying to fight the situation to clear my name of it.  But circumstances didn’t do that, so I changed it.  But, again, it was something that I did, and, I mean, you can go back many years before this, you know, I have not got a criminal record.  I am not a crook.”


(v)	When lack of finances was raised with the Appellant he accepted that he was not in a position to prove this requirement.  His concern was to obtain the new licence for the company, which application was to be considered in a public inquiry later on the same day: the finances for the company were in a form in which the necessary requirement could be proved.  It followed that revocation on the grounds of lack of financial standing was not in dispute in respect of the existing licence.  Nor was it an issue on the hearing of the appeal.


(vi)	The Traffic Commissioner later returned to the convictions and said:-


	“Because this is a public inquiry - it is not any form of trap for you - I must notify you that the Cambridgeshire Police have sent me notice of past convictions of you ....., and I accept that a number of these, if not all of them, bar the most recent one in Lincoln have been spent under the Rehabilitation of Offenders Act.  


	“Mr Smith:  Right.


	“The Traffic Commissioner:  And the most recent one, prior to January 2000, you were convicted of an offence of taking a vehicle without consent, and an offence of obtaining property by deception ..... the weight that I give it, of course, I will have to announce in due course.


	“Mr Smith:  But they are spent over ten years, aren’t they?


	“The Traffic Commissioner:  Yes.  They may well be spent, yes, but it is something that has been brought to my attention and, therefore, I declare it because, as I say, there are no surprises or traps.  This is not that sort of inquiry.


	“Mr Smith:  No, no, no.  I mean, it is ten years ago that that went on, and your question on your form does say five years.


	“The Traffic Commissioner:  Yes.  I am not suggesting you should have declared that, Mr Smith.


	“Mr Smith:  Well, we are not wrong then?


	“The Traffic Commissioner:  No.  You are not being criticised for that.  All I am notifying you is that I have had that brought to my attention.”


(vii)	After a short adjournment the Traffic Commissioner gave his decision.  He found that the failure to disclose the convictions constituted a false statement.  He quoted from Appeal 1992 D8 Bradford Cargo Terminal Ltd:


	“The completion of an application form for a goods vehicle operator licence is a serious and significant matter from the point of view of the public, quite apart from the interests of the applicant itself.  Any licensing authority is entitled to assume that the appropriate degree of care and accuracy has been employed by the person who completes and application form for a licence.”


	He later said:


	“In terms of repute, in my scrutiny I take account of both of the convictions - that is the motoring offence and the handling of stolen goods, and I have declared to you, Mr Smith, that I am aware of spent convictions, and I particularly mentioned the Cambridge Crown Court conviction of obtaining property by deception and taking a vehicle without consent in 1989.  I do, though, give little weight, in my consideration of repute, to the motoring offence. .....  


	“I have already dealt with the law in terms of Schedule 3, paragraph 1(b) under which I am considering your repute.  My finding is that the handling of stolen goods - a trailer - is a serious offence and ..... I hear your mitigating plea - I have heard it and considered it - but I can give it little weight on the evidence that you previously have been convicted for an offence of deception, and I find that you should have exercised greater care in purchasing a trailer .....


(viii)	The Traffic Commissioner went on to revoke the licence for both loss of repute and the admitted lack of financial standing and disqualified the Appellant for a period of three years.  He also refused the company’s application on the basis of the findings that he had made against the Appellant as its director and nominated transport manager.





3.	Mr Sturman appeared for the Appellant on the hearing of the appeal and immediately accepted that revocation for lack of financial standing was inevitable.  His first point was that the wording of the question on the application form was confusing.  This referred to “any convictions” whereas the wording in the booklet “Goods Vehicle Operator Licensing - Guide for Operators”, which is referred to on the form, appears to contain limitations.  In the body of the text there is reference to “certain convictions”, including “convictions for vehicle overloading, defective vehicles,” etc.  A reference is made to Appendix V and it is not until this is considered that the full picture is revealed.  But since the Appellant did not suggest that he had considered the booklet, this criticism does not assist him.  Mr Sturman accepted on the Appellant’s behalf that on any view the handling conviction was a serious conviction as defined in paragraph 3(1) of Schedule 3 of the Goods Vehicles Licensing of Operators) Act 1995 (“the 1995 Act”).  He disputed that the hard shoulder conviction was relevant as defined but since the Traffic Commissioner indicated that he would attach little weight to it this also is of limited significance.  Nevertheless, we think that this offence did fall within the definition of “road transport offence” in paragraph 4(a)(i) of Schedule 3, being “an offence relating to ..... road safety”.  





4.	The second point made on the Appellant’s behalf was that the Traffic Commissioner had gone too far in finding that the Appellant had made a “false statement”.  Mr Sturman submitted that the non-disclosure had not been done “knowingly” and that the Traffic Commissioner had misdirected himself.  Mr Sturman also pointed out that in the Traffic Commissioner’s Statement of Reasons for refusing a stay he had gone further and said that he had been persuaded that “you sought to conceal the convictions from me”.  This was not stated as a conclusion in the oral decision and if the Traffic Commissioner had intended to say it, it is an example of the need to reserve decisions and to put them into writing.  But even without intent to conceal we are satisfied that the Traffic Commissioner was entitled to find that there had been a “false statement”, which could have led, together with the undisclosed convictions, to revocation for loss of repute.





5.	Mr Sturman’s third point was described by him as his main submission, and we agree.  He was surprised that the police had supplied details of the full list of convictions to the Traffic Commissioner and submitted that on any view the spent convictions should never have been introduced into the hearing.  The starting position for considering spent convictions is the Practice Direction (Rehabilitation of Offenders Act 1974) (61 Cr.App.R.260):-


	“The effect of s.4(1) of the Rehabilitation of Offenders Act 1974 is that a person who has become a rehabilitated person for the purpose of the Act in respect of a conviction (known as a ‘spent’ conviction) shall be treated for all purposes in law as a person who has not committed or been charged with or been prosecuted for or convicted of or sentenced for the offence or offences which were the subject of that conviction.  


	“S.4(1) of the 1974 Act does not apply however to evidence given in criminal proceedings ..... 


	“During the trial of a criminal trial references to previous convictions (and therefore to spent convictions) can arise in a number of ways.  The most common is when the character of the accused or a witness is sought to be attacked by reference to his criminal record, but there are, of course, cases where previous convictions are relevant and admissible as, for instance, to prove system.


	“No-one should refer in open court to a spent conviction without the authority of the judge, which authority should not be given unless the interests of justice so require .....”





6.	The provisions of the Rehabilitation of Offenders Act 1974 are expressly mentioned in paragraph 5(2) of Schedule 3 of the 1995 Act:-


“(2)	For the purposes of paragraphs 1 to 4 -


a)  convictions which are spent for the purposes of the Rehabilitation of Offenders Act 1974 shall be disregarded; and


b)  a traffic commissioner may also disregard an offence if such time as he thinks appropriate has elapsed since the date of the conviction.”


	Paragraphs 1 to 4 as referred to are those relating to “good repute”.  It should be noted that it was paragraph 1(b) that the Traffic Commissioner mentioned in his decision (see para 2(vii) above).  The relevant words are:-


“1(1)	In determining whether an individual is of good repute, a traffic commissioner may have regard to any matter but shall, in particular, have regard to:-


a)  any relevant convictions of the individual or of his servants or agents;  and


b)  any other information in his possession which appears to him to relate to the individual’s fitness to hold a licence.”





7.	In criminal trials there are situations where spent convictions may be put to a witness eg. when a statement such as “I have never ever been convicted of anything” will be subject to correction to avoid the jury being misled.  But such a correction must be carried out with extreme caution, and only with the judge’s leave.  In view of paragraph 5(2) of Schedule 3 of the 1995 Act we would be slow to accept that there are any circumstances in which a Traffic Commissioner may refer to spent convictions when considering loss of repute.  Insofar as the Appellant said that “You can go back many years ..... I have not got a criminal record.  I am not a crook” (see para. 2(iv) above) we think that in a criminal court this would have been regarded in its context as no more than excessive emphasis and may only have led to a warning, in the absence of the jury.  But even assuming that the Traffic Commissioner was entitled to introduce the spent conviction in such circumstances, which we do not accept, this ought only to have been done with great care.  First, the Appellant ought to have been asked if the details were accurate.  Second, he ought to have been given the opportunity of objecting to their admissibility and, even then, the Traffic Commissioner ought to have said that he was only taking the spent convictions into account to rebut the Appellant’s inaccurate statement, if such it was.  The Traffic Commissioner ought then to have said that he was going to put the spent convictions out of his mind; and subsequently he ought by his conduct to have been seen to do this.  (Sedley J. gave guidance generally on the point in Adamson v, Waveney District Council (1997 2 All ER 898.)  His comments on the undesirability of disclosure of spent convictions by the police are of interest.  In that case there was no equivalent to the express terms of para.5(2)(a) of Schedule 3 of the 1995 Act).





8.	We emphasise that without having heard argument to the contrary it is our view that the spent convictions should not have been mentioned at all.  In any event it seems that they were introduced not to rebut inaccurate evidence but as part of “any other information” which had come into the Traffic Commissioner’s possession (para.(1)(1)(b), despite the provisions of para.5(2)(a), of Schedule 3 of the 1995 Act).  We have to say that the introduction of the spent convictions and the way in which this was done was unsatisfactory.  The Traffic Commissioner should not have gone on to say that he was entitled to give weight to them.  And the Traffic Commissioner should not have decided to give weight to the 1989 conviction and to use it to destroy the “mitigating plea” made by the Appellant.  





9	In considering how to dispose of the appeal we wish to make it clear that we regard the handling conviction and the non-disclosure as serious matters.  However, our reaction to the overall lack of fairness is such that we have no hesitation in allowing the appeal and setting aside the findings of loss of repute and of disqualification.  It may be that the Appellant is fortunate but we do not feel able to overlook the unfairness which occurred.





10.	This appeal was limited to the issue of good repute in relation to the Appellant’s own licence.  We do not have any papers regarding the application by Enertrans 2000 Ltd for a new licence.  However, at the end of his decision the Traffic Commissioner stated:-


	“Dealing with the Enertrans 2000 application, that has to be refused on the findings that I have made against you, the nominated transport manager and the director.”


	In view of our conclusions the Traffic Commissioner’s findings on loss of repute are set aside.  We direct that the application for Enertrans Limited is given early consideration and that all matters relating to it are dealt with by a different Traffic Commissioner.





12.	Accordingly, the appeal is allowed to the extent that the 
