





IN THE COURT OF THE TRANSPORT TRIBUNAL


PUBLIC SERVICE VEHICLE APPEALS


Appeals 57/2000 & 62/2000 


Appeal by YORKSHIRE RIDER LIMITED


and


FIRST BRISTOL BUSES LIMITED 


Appellants


- and -


DEPARTMENT OF THE ENVIRONMENT TRANSPORT


AND THE REGIONS


Respondent





			Before:	Hugh Carlisle QC, President


					Leslie Milliken 


					David Yeomans


�������������____________________





O R D E R


�����������������������_____________________





SITTING in London on Monday 8 January 2001





UPON READING the decision of the Traffic Commissioner for the North East Traffic Area made on 1 September 2000





AND UPON READING the decision of the Traffic Commissioner for the Western Traffic Area made on 24 October 2000 and published in “Notices and Proceedings” No:2150 on 31 October 2000





AND UPON READING the Notices of Appeal dated 13 October and 17 November 2000                       





AND UPON  HEARING Stephen Kirkbright of Ford & Warren, solicitors for the Appellants; and Eleanor Grey of Counsel, instructed by the Treasury Solicitor for the Respondent





IT IS HEREBY ORDERED that both Appeals be ALLOWED.
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 YORKSHIRE RIDER LIMITED


&


FIRST BRISTOL BUSES LIMITED 


	Appellants


- and -


DEPARTMENT OF THE ENVIRONMENT TRANSPORT


AND THE REGIONS


Respondents


Appeals 57/2000 & 62/2000





______________________





R E A S O N S


����������������������______________________








1.	These two appeals were heard together by consent.  We then reserved our decision.  In the event we have decided to allow both appeals.  The factual background to each appeal appears from the documents, the transcript of the public inquiries and the decisions of the Traffic Commissioners.  We propose to deal with each case separately and then to make some general comments.





YORKSHIRE RIDER LIMITED





2.	This was an appeal from a decision of the Traffic Commissioner for the North Eastern Traffic Area made on 1 September 2000 that this Appellant had failed to operate a local service contrary to s.26(1)(a) of the Transport Act 1985 (“the Act”).  The Traffic Commissioner then attached a condition to its licence that it may not register any new services until evidence showed that it could achieve an acceptable level of reliability.





3.	This Appellant is the holder of a standard international licence for 1125 vehicles, with 1102 being now in possession.  It runs numerous bus services in Leeds under the trading name of First Leeds and these were monitored during the period November 1999 to May 2000.  It was alleged that the services were not running to timetable and accordingly the Company was called up to a public inquiry by letter dated 28 July 2000.  The public inquiry took place on 30 August 2000 and re-convened on 1 September 2000, when the Traffic Commissioner gave an oral decision.





4.	At the public inquiry the traffic monitors from the Vehicle Inspectorate gave evidence of their observations, with details of timings.  These were not challenged as such but during cross examination the witnesses were asked about their instructions and the timing equipment used.





5.	The Appellant then called evidence.  Mr Davies, the divisional director for Yorkshire Rider, on behalf of the parent company First Group plc, went first.  He told the Traffic Commissioner about the steps taken by the company to improve its performance and in particular to work with local authorities to improve conditions in city centres.  First Group had contributed substantial sums towards infrastructure costs.  The operating Company had regular meetings with the local authority and others to consider the problems of traffic congestion.  He considered that the window of tolerance of 5% allowed by the Traffic Commissioner was “quite unrealistic” in a city centre such as Leeds.





6.	The next witness was Mr Graham, who was the managing director of the First Leeds operation.  Like Mr Davies, he gave detailed evidence and we think it unnecessary to summarise it here.  He dealt in particular with various problems which had been encountered, including traffic congestion.  





7.	The Company next called Mr Pyatt, who is a director of Colin Buchanan and Partners, specialists in land use, including transport.  He was critical of the general approach by Traffic Commissioners that “95% of bus arrivals should be within five minutes of the scheduled time”.  This was, he thought, totally unrealistic.  He pointed out that monitoring evidence was of limited value unless it was carried out with more than one observation on the same route.  He considered that the sampling total of 182 journeys was not only low but insufficient on which to base conclusions.  He was unable to give a percentage figure which was achievable for buses in Leeds since his research had been carried out in London and Bristol.  He was asked:-


	“Effectively you are saying you cannot give the Traffic Commissioner an answer to the question that it is 95% or 80% or 85%?


	“A.	I think that 95% is right at the top end because it requires an almost dedicated trackway and that the bottom end depends very much on the local congestion and where the bus route runs.”





8.	In giving his decision the Traffic Commissioner reviewed all the evidence and the various submissions which had been made to him.  He concluded:-


	“I have considered the reliability statistics for the First Leeds element of the Yorkshire Rider licence.  The failure rate of 36 out of 182 journeys observed is 20%, which is a very clear and obvious failure to provide a local service registered under s.6 of the Transport Act 1985 and is a clear contravention under s.26(1)(a).  I therefore find, as a matter of fact, that the operator has failed in this respect .....


	“I turn to the statistics supplied by First Leeds .....  From these figures I calculate that there were 18.5 million passenger journeys made between 1 January and 30 April 2000.  Even on the operator’s own very generous failure rate of 6%, and not my calculated failure of 16.5% allowing for Cookridge Street, or 20% disallowing Cookridge Street, a failure rate of 6% results in 1,110,000 passenger journeys in that 4 month period failing to meet established punctuality and reliability figures.  This has to be a sorry tale for any professional operator.”





9.	The Traffic Commissioner had reached his conclusion by considering the extent to which the 36 journeys could have been the subject of a reasonable excuse.  He said that he had re-read the Tribunal’s Appeal 1999 L44� Ribble Motor Services Ltd (trading as Stagecoach Ribble) and continued:-


	“In particular, I dwelt upon the consideration of ‘reasonable excuse’ which a Traffic Commissioner could accept, whilst giving individual consideration to genuine extraordinary occurrences.  I do not intend to repeat the definitions contained in Stagecoach Ribble, which are well set out by the Deputy Traffic Commissioner, and supported by the Transport Tribunal.  I am in complete accord with these decisions.  If Mr Kirkbright believes that the finding in Stagecoach Ribble was perverse, then I fear that he will have to believe me perverse also, as my views are identical in respect of those definitions.  


	“I have consulted my own notes made at the public inquiry and I have deliberated extensively on the failures to provide a local service to a reasonable degree of reliability for the reasons outlined by Mr Kirkbright.  In particular, I have considerable sympathy with the difficulties caused by the closure of Cookridge Street.  I would have considered ruling this to be a genuinely exceptional and extraordinary occurrence, had there not been 6 months warning that this was likely to occur.  There is also the timeframe of the closure of Cookridge Street which took place over a period of 11 weeks.  Therefore, I do not believe that it is reasonable to excuse the operator from running a reliable service for this length of time, giving his detailed knowledge of the Leeds urban area.


	“The remaining factors which were mentioned as being deserving of reasonable excuse were:


East Leeds corridor - traffic congestion


Registration of the new timetable


Bus breakdowns.


	“All of these three reasons are deemed to be even less exceptional than Cookridge Street and I do not accept that they are a reasonable excuse for failing to provide registered services.  These all fall into the category which was clearly define by Stagecoach Ribble as ordinary everyday occurrences.  These are taken into account, and are allowed for, by a remarkably generous window of tolerance whereby a failure is only found if the journey observed is more than five minutes early or late and, even then, we do not expect 100% compliance.





10.	It is obvious that if the 36 journeys mentioned ought properly to have been regarded as excusable, then the basis of the decision is removed.  Taking first the Cookridge Street closure we have to say that the Traffic Commissioner’s dismissal of this was unfortunate.  His reasoning was that “there had been six months’ notice that this was likely to occur” but he nowhere mentions the letter of 24 August 2000 put before him from the Highways Department of Leeds City Council.  This refers to meetings which had taken place in April 1999 onwards and that it was the view of the City Council’s traffic experts that the closure was unlikely to cause significant congestion.  The closure took place on 24 November 1999 and on the basis of the letter we think it was unreasonable that the Traffic Commissioner should have taken into account observations on 1 and 15 December 1999, totalling nine failures.  This reduces the total of 36 to 27.





11.	Similar arguments can be made in relation to the other matters raised, which were dismissed out of hand.  It is the fact that on several routes the Company had applied two days before the monitoring to re-register the particulars because of difficulties.  There was no suggestion of lack of good faith by the Traffic Area Office but since 42 days had to be given by way of notice the Company was entitled to say they had already taken action by the time that the observations occurred.  If all are allowed, omissions of these failures reduces the number by 13.  Further adjustment can be obtained by considering the details of the bus breakdowns, since the evidence from Mr Graham was that these involved mechanical defects of which there was no notice (eg. headlights, and power steering, becoming defective during journeys).





12.	We said in the Stagecoach Ribble case that:-


	“The company’s third point was that the Deputy Traffic Commissioner had misdirected himself in his approach to the issue of reasonable excuse and that he was required to consider each journey separately.  We think that this depends on the nature of the excuses themselves.  If they were exceptional then individual consideration was required.  If on the other hand they fell into categories then consideration of the generality was sufficient.  Having read the decision and the evidence we are satisfied that the Deputy Traffic Commissioner approached this aspect of the case correctly.  We expressly endorse his comments that a distinction must be drawn between ‘ordinary everyday occurrences’ and ‘genuinely extraordinary occurrences’.  He was entitled to reject ‘reasons for not running at all (such as) traffic delay build-ups, traffic delay, staff failure, ticket machine failure, vehicle breakdown, driver failure or malpractice, and administrative error and staff practice’.  Reasons for excessively late departure such as ‘roadworks, vehicle defects, unspecified passenger difficulties, lots of passengers getting on, claimed “abnormal” traffic congestion’ were also properly rejected.  All such matters are questions of fact and degree and were properly considered by the Deputy Traffic Commissioner.”  





13.	It is to be noted that in Stagecoach Ribble the conclusions were based on the monitoring of 1283 journeys, with consideration of each excuse being impracticable.  In the present case the size of sample (182) was so limited that each and every excusable failure counted in the overall assessment.  We think that in the circumstances the Traffic Commissioner was obliged to go into more detail than he did.  If he had done so we think that the resulting number of failures would have been significantly reduced.





14.	Moreover, the Traffic Commissioner refused to reconsider his approach to the 95% expected performance figure.  He reviewed this in considering Mr Pyatt’s evidence:-


	“I have some concern with the evidence of the expert witness Mr Pyatt, who has no knowledge of this local area, yet I was invited to accept that his statement would required me to find that there was no evidence at all on which to base my decision.  I am further concerned that Mr Pyatt was unaware of the matters under consideration, as he felt that a fine was an option for me and that he believed that a reliability figure of 95% was totally unrealistic.  This is a figure used by all Traffic Commissioners in this country and if he wishes to challenge such a bench mark, then I believe he needs to produce firm statistical evidence to that effect.  Perhaps he will do that when the paper, in which he involved in producing, is ready for publication later this month.


	“Mr Pyatt may be interested to know that the Stagecoach Ribble case ..... was part of a much larger monitoring exercise carried out in the Greater Manchester area.  I expect Manchester has as many city traffic problems as Leeds - there is no reason to believe otherwise.  In that exercise, the worst operators were called to public inquiry.  First Manchester had 8873 journeys.  The failure rate was 7%.  PMT Ltd had 1287 journeys monitored, and the failure rate was also 7%.  These operators were on the wrong side of the line, and were called up.  Others who were monitored achieved better results, and were not called up.  Our rule of thumb figure of 95% is based on the collective experience of the Traffic Commissioners acting as regulators of all the bus companies in all the towns and cities of Scotland, England and Wales.  We know what can be achieved because many operators in comparable cities and towns achieve it.  I hope Mr Pyatt’s paper takes account of that.”


	Mr Pyatt had attended at short notice because Mr Buchanan was unavailable and we are surprised that he was criticised for being unaware that s.111 of the Act was not in issue.  Even if he had no direct knowledge of Leeds, we think that his evidence was entitled to some weight, however small.  In any event, the Company’s evidence was to similar effect and its witnesses, of course, had intimate knowledge of the circumstances.





15.	In considering whether there had been a “failure to operate a local service” within the meaning of s.26(1)(a) of the Act we do not consider that it is necessary for there to have been no operation of the service at all, as was submitted by Mr Kirkbright.  Miss Grey pointed out that s.6(6) of the Act states:-


	“In this Act any reference to a service registered under this section is a reference to a service in respect of which the prescribed particulars are registered under this section.”


	She submitted that the issue is whether the service has in substance been operated, with the answer being one of fact and degree.  This would bring the meaning of s.26(1)(a)&(b) into line with s.111(1)(a)&(b) of the Act.  We agree with her approach.  





16.	In applying the test to be applied to the present facts we think that the Traffic Commissioner could not properly have come to the conclusion that there had been a “failure to operate”.  First, he failed properly to take into account the various excuses.  Second, he failed to take into account the limited size of the sample, which put the case into a different category than Stagecoach Ribble.  Third, he failed to give any weight to Mr Pyatt’s evidence that the 95% approach was unachievable.  Fourth, he gave no weight to the Company’s evidence to the same effect.  Taking all matters into account we  conclude that no reasonable Traffic Commissioner could properly have made the finding of a breach of s.26(1)(a) of the Act or have failed to exercise the discretion given to him in s.26(1) of the 1985 Act so as to decide not to attach a condition to the Company’s licence.  Hence we allow the appeal.





FIRST BRISTOL BUSES LTD





17.	This was an appeal from the decision of the Traffic Commissioner for the Western Traffic Area on 24 October 2000 when he;


	(i)	found that the Company had failed to operate a local service registered under s.6 of the Act;


(ii)	made a determination to that effect under s.111(1)(a) of the Act (the Traffic Commissioner was told that the effect of this was that £262,000 would have to be repaid by way of loss of fuel duty rebate);


(iii)	attached a condition to the Company’s licence pursuant to s.26(1)(a) of the Act so as to prohibit the Company from using vehicles under the licence to provide any new local registered service for a period of three months;


(iv)	reduced the number of vehicles which the Company might at any one time use under the licence to 650 for a period of three months.





18.	This Appellant runs bus services in Bristol and the surrounding area under the trading names of First Badger Line and Badger Line West.  The Company has six depots with a total of 720 buses being operated: according to the evidence there was an actual requirement for 655 buses, with 65 engineering spares.  A bus monitoring exercise took place between January and April 2000 and subsequently an agreed summary of the results was produced.  The Company was called to a public inquiry which took place on 26 and 27 September 2000.  





19.	At the public inquiry a traffic monitor from the Vehicle Inspectorate gave evidence:-


	“Monitoring was undertaken on 22 days, during which 72 services were looked at.  During the monitoring period 1744 journeys were due,  Of this number 1705 were seen.  39 journeys, representing 2.24% of the total number of journeys due were not seen.  362 journeys, representing 21.23% of the journeys, were outside the five minute tolerance.  Two journeys did not run in accordance with the registered details by terminating at Bristol City Centre instead of completing their entire routes.”


	A schedule had been prepared putting all of the figures into agreed categories, including “agreed reasonable excuses”.  On the basis of this monitoring the agreed failure rate was 22%  This did not take traffic congestion into account.





20.	Mr Marlowe, Divisional Director on behalf of First Group plc, the parent company, gave evidence for the operating Company.  He considered that the bus service provided was as reliable as it could be under current traffic conditions.  Changes in service details had been made from time to time to try to accommodate problems:-


	“We like to have a consistent service ..... but the reason for changing many of these things has to do with the unpredictability of congestion and the growing element of congestion in Bristol, and this has led to an investment in extra vehicles in some areas and a re-timing of services in others to try and deal with the what I can only describe as a tide which is lapping around us.”


	When asked by the Traffic Commissioner whether Bristol is “significantly different from many other cities large and small in terms of traffic congestion” he answered:-


	“The level of traffic congestion I believe to be greater; significantly so.  I would also say that because the level of traffic congestion is greater I think that the unpredictability of that traffic, the variations that you get in Bristol, would be greater than they would be in some of the other places that I have worked .....”





21.	Mr Noton, the managing director of First Badger Line, asserted that the main reasons for the delays were traffic congestion and loading problems.  He gave detailed evidence about how the Company had tried to cope with local circumstances.  The most difficult routes were those that went through the City Centre.  He went through the details of the schedule with the Traffic Commissioner.  If traffic congestion were allowed as a reasonable excuse in the particular circumstances of Bristol then the resulting reductions to the alleged failure rate would be substantial.





22.	Mr Lait is the team manager of Bristol City Council’s traffic management department.  Dealing with traffic congestion is part of his job description.  He explained that the effect of one badly parked vehicle could cause a queue of several miles, with no-one knowing the reason.  This type of situation occurred “regularly”.  Although the time span for peaks of traffic are predictable the variations within the peaks are not.  During this evidence Mr Kirkbright mentioned tht the Senior Traffic Commissioner’s view was that “the application of the five minute rule had been the norm ..... applied by Traffic Commissioners”, to which the Traffic Commissioner replied:-


	“Yes, all I can say is that of course while there is that, the window of tolerance is something to be considered.  That doubtless will be applied to the circumstances of the individual case.”





23.	Dr Cahm is chairman of the National Federation of Bus Users and said that passengers had got “terribly upset in Bristol”.  She went on:-


	“.....  As far as we can see the difficulties of operating on a road which the buses have to share with other sorts of traffic is virtually impossible because of the unpredictability of the situation in busy times for them to be able to run within that very narrow window of 95% five minutes late or one minute early.  We think that that’s really a very, very difficult thing to achieve and I’m sure it can be achieved with dedicated bus lanes ..... but it cannot be achieved as far as we’ve been able to observe, by buses in the current road situation.”


	Later on she said about delays:-


	“I think it’s the traffic congestion .....  We were reassured by the attempts the Company was making to try and deal with it and I’ve been impressed by the monitoring and by the other procedures that have been put in place to try and deal with it.  I don’t think First Bristol’s the most perfect company in England but the fact remains that they’ve got an incredibly difficult situation.”


	Mr Redgewell is Director of Transport 2000 and gave evidence to similar effect.





24.	Mr Buchanan is managing director of Colin Buchanan and Partners, specialists in land use, including transport, and had produced a detailed report on the problems at Bristol.  This was based on a survey of whole journeys and was carried out by surveyors actually travelling on buses on services 76 and 77:


	“The complete survey over two days gives us about 1000 observations on the 76/77 of the actual and scheduled arrival times at stops on the services in both directions at all times of day.  14% of those were more than five minutes late and 5% were more than one minute early.  So instead of 95% of the bus arrivals being within the Commissioner’s window, only 81% were.


	“However, the important point is what would the Commissioner have seen?  Had the Commissioner stationed his surveyors at the departure points at either end of the route, he would have observed that 99.1% left within the time window, so he would have been delighted, but on the other hand, had the surveyors been stationed at Broad Key, the figure would only have been 77.5%, and had he only gone there between 0700 and 1000 in the morning of 13 July the figure would only have been 37.5%.  So you can draw two conclusions from that exercise; the first is that if you make observations limited to particular points and directions on a bus service you may get a reliability measure that’s quite different from the true value for the whole service.  The second point is that a service with departures (this is at the beginning of the route) which are far more reliable than are demanded by the Commissioner’s standards may still have an overall reliability performance which falls far short of those standards.  In other words starting dead on time isn’t, unfortunately, a recipe for maintaining your performance within the Commissioner’s schedule.


	“A further conclusion that you can draw from the analysis of services 76 and 77 is that if you’ve only got a limited number of observations, and I’ve only got 1000, and the Commissioner’s only got 188 and they’re made at a small number of stops, you can have little confidence in the estimate of the true reliability of the whole service.  That is for all bus stops, both directions, all times of the day and week.  So this is the sampling problem again.”





25.	Mr Buchanan later said:-


	“So what do I conclude from all this?  Well my first conclusion is that the unreliability of bus services in Bristol is widespread and serious.  The reliability standards proposed by the Traffic Commissioners to DETR appear to me to be quite unrelated to the conditions in a large congested city.  Other than early in the mornings and late at night when there’s very little traffic, there’s at present no realistic prospect of these standards being achieved in Bristol.  .....


	“Under present arrangements if there were any operators in Bristol meeting the Commissioner’s, in my view, unrealistically high standards, the risk of their being wrongly criticised and perhaps losing 20% of their fuel duty rebate would still be as high as 50%, which would be a most unfortunate reward for what, in my view, would be a very remarkable achievement. .....”


	In re-examination he said that if he were advising the Traffic Commissioner on the window of tolerance he thought he might be in the range 15-18% as opposed to 5%.  Put the other way, on the routes he had surveyed he would be looking for performance in the range 80% to 85%.





26.	The remainder of the evidence referred to vehicle maintenance.  A vehicle examiner, Mr Berry, gave evidence of the maintenance history and in particular of the prohibition notices which had been issued.  The national prohibition rate for PSV vehicles was about 18%.  There had been an “in chambers interview” on 19 November 1999 and in the four years prior to that date the prohibition rate had been 21.4%.  In the period since 19 November 1999 the rate had improved to 12.9%.  Mr Berry agreed that this was 5% better than the national average but continued:-


	“I would still really be happier if it was in single figures terms to be honest, but it is an improvement, no doubt about it.”





27.	The Traffic Commissioner also heard evidence from Mr Marlow who said the Company had been striving to meet the 10% target ever since the interview.  He gave details of the steps that had been taken.  After the interview there had been no formal warning about maintenance.  On the contrary, on 6 December 1999 the Traffic Area Office had written:-


	“Firstly maintenance, prohibition notices and ‘smokey vehicles’.  On the general discussion ..... Mr Hopley noted the efforts your company has made and continued to make in these areas.  He pointed out that the Vehicle Inspectorate, and the Traffic Area Office, would do all they could in respect of help and advice so that standards do not fall below acceptable standards.”


	The letter then went on to deal with complaints about the bus services and concluded in its last paragraph:-


	“Finally, I can inform you that the Traffic Commissioner accepted the recommendation that no action should be taken at this time.  You are warned, however, of the consequences of no improvement in services and that the interview will be taken into consideration should your company be called to a public inquiry in the future.”





28.	In his closing submissions Mr Kirkbright dealt with the window of tolerance by referring to the Tribunal’s Appeal 1999 L28 Midland Bluebird Ltd:-


	“The views of the Senior Traffic Commissioner in Midland Bluebird ..... indicated ..... that without the benefit of evidence, where does a Traffic Commissioner start?  You have to start somewhere.  So the Traffic Commissioner said, ‘We’ll say 5%.  If you think that’s wrong you bring some evidence’.  Well First Bristol Bus have brought some evidence, and if I may say so, Sir, evidence from one of the country’s leading experts in this field.  .....”





29.	The Traffic Commissioner reserved his decision and gave it in writing on 24 October 2000.  He reviewed the history and the evidence and summarised the traffic monitors’ conclusions.  He referred to Mr Buchanan’s comment that he should be “very careful before making any assessment of the bus monitors’ findings”.  He did not himself set out Mr Buchanan’s survey results although these are referred to during his account of Mr Kirkbright’s submissions.  The Traffic Commissioner went on to make his findings:-


	“In reaching my findings, I have considered all the evidence put before me both orally and in writing ..... I have balanced the findings of the bus monitors against the evidence and submissions put forward on behalf of the Operator.


	“In particular, I have given weight to the fact that a significant number of failures (over 20%) of vehicles observed by the bus monitors were seen outside the window of tolerance of plus or minus five minutes.  The Operator has accepted these figures, but placed evidence before me that in the vast majority of cases, the failures were due to traffic congestion, which in the Operator’s submission constituted a reasonable excuse.


	“I have taken account of the Operator’s evidence and I have fully considered the evidence of Mr Buchanan, who put forward some proposals concerning the methodology of bus monitoring.  His evidence assisted in providing me with an understanding of the problems of bus operators both nationally and locally in dealing with the effects of road congestion upon bus timetables.  It would not, however, be logical for me to conclude that the bus monitoring exercise, because it was not carried out in accordance with the scientific approach recommended and adopted by Mr Buchanan, was of little or no value and could not be relied upon.”


	He continued:-


	“The Transport Tribunal (in Appeal L44 Ribble Motor Services) stated that in dealing with reasonable excuse, the categories of reasonable excuse could be considered in their generality unless they were exceptional when they merited individual consideration.  The main category of reasonable excuse put forward in this case is one of traffic congestion, which is a well known factor in this country in general, and in Bristol in particular.  All the matters put forward in the instant case as a reasonable excuse are questions of fact and degree and having weighed the evidence, I find that in this case First Bristol Buses Ltd has failed to operate a local service .....”


	He then went on to make his orders.





30.	It will be seen from the account of the public inquiry that this was indeed a situation where an operator had sought to establish, with detailed expert evidence, that Bristol was a special case.  Of course, the fact that such evidence is called does not mean that a Traffic Commissioner is bound to accept it, as Mr Kirkbright suggested.  But it does mean that the Traffic Commissioner has to consider it carefully and then to give reasons if he is going to reject it.  We have quoted at some length to enable the position to be fully understood.  We have to say that the Traffic Commissioner does not give any analysis of his reasoning at all.  He sets out what has occurred at the public inquiry and says that he has taken everything into account.  But he then goes directly into his conclusions.  What weight did he attach to the monitors’ evidence?  To what extent did he accept their conclusions?  What did he make of Mr Buchanan’s warnings about the unreliability of the sampling?  What about traffic conditions in Bristol itself?  There was overwhelming evidence to the effect that traffic congestion in the city is particularly bad: did he accept that it was a special case?  We recognise the difficulties that the Traffic Commissioner faced but think that some analysis was necessary in the light of the evidence which was presented to him.  In reality, all these matters were left in the air.  We think that the details mentioned needed to be considered by him and that if they had been they would have driven him inexorably to the conclusion that a case for finding a failure to operate a local service was unsustainable, and outside the ambit of reasonableness.  The effect of this is that the finding itself, the attachment of the condition and the determination under s.111 of the Act must all be set aside.





31.	As to vehicle maintenance, we think that in the light of the history this subject was only brought to a public inquiry because such a hearing was anyway going to occur.  The in chambers interview had not resulted in a final warning and subsequently there had been an improvement in the Company’s prohibition rate.  These matters are not considered in the decision and we have to say that in the circumstances we think that the order to reduce the number of vehicles to 650 for three months was disproportionate and so excessive as to be outside reasonable limits.











GENERAL SUBMISSIONS





32.	We now deal with a series of submissions made by Mr Kirkbright on behalf of both Appellants.  First, he said that there was a need to identify the particular service in making findings under ss.26(1)(a) or 111(1) of the Act.  It was not permissible to make a finding across the board, with monitors recording all the buses they see from one or more positions.  Identification was necessary, he said, in order to enable proper consideration of the words “to a significant extent” in s.111(1)(b).  We have already stated our view that s.26(1)(a) is not limited to a total failure to operate but refers to a failure in substance to operate, with the issue being one of fact and degree.  We think that the effect of this is that s.111(1)(a)&(b) are similar, in that the words “to a significant extent” in (b) are implicit in (a).  It follows that we reject Mr Kirkbright’s submission and consider that in each case the Traffic Commissioners were entitled to look at the operations as a whole.  





33.	Mr Kirkbright’s second general submission was that the burden of proof in relation to “reasonable excuse” in ss.26(2) and 111(1) of the Act is upon the Traffic Commissioner.  We do not agree.  The evidence to support the finding of reasonable excuse is peculiarly within the knowledge of the operator and we are satisfied that the burden of proof remains upon him throughout.  We adopt Miss Grey’s submissions on this point.





34.	We did not find Mr Kirkbright’s next point easy to follow.  Paragraph 9 in the Schedule to the Public Service Vehicles (Registration of Local Services) Regulations 1986 refers to “the proposed times of individual services at principle points on the route”.  His argument is in effect that the word “proposed” means that the times in the timetable never reach a more definite status than “proposed times” and that accordingly they cannot be held against an operator, either under ss.26 or 111.  As put in his skeleton argument:-


	“Provided the operator operates in accordance with that timetable (and not a totally different one) it will not be operating in contravention of s.6 if an individual bus happens to be early or late against the proposed times at individual points along the route.”


	Mr Kirkbright had to accept during argument that this construction would emasculate regulation in respect of timings.  We agree with Miss Grey’s skeleton argument:-


	“It cannot have been intended that, provided the right number of buses were put on the road and went along the right routes, a complete lack of correspondence between “proposed times” and actual performance was immaterial.”


	We think that this is essentially a drafting point and that proposed timings are indeed proposed until the service takes effect, when the timings become actual, with it being these which are the subject matter of paragraph 9(1)(c) in the Regulations, in which the word “timings” appears without qualification.  





35.	We note also that no submission on proportionality was made to us as in Appeal_1990 E33 Evans Coaches Ltd.  We referred to this in the Stagecoach Ribble case where the experienced advocate then appearing in front of us accepted our views as set out in the Midland Bluebird case.  We think that this was also Mr Kirkbright’s position.





CONCLUSION





36.	We recognise that much effort has been put into these cases by the Traffic Commissioners and that our conclusions will be a disappointment to them.  It is not for us to comment on this.  But we note that both Traffic Commissioners indicated that their resources were limited.  This would seem to go to the heart of both cases, since there is a limit to the extent to which the latitude in decision making allowed to Traffic Commissioners can go to overcome problems of methods and sizes of samples, and of special traffic situations.  We think that opposition in this type of case must be expected.





37.	In the result both appeals are allowed.  





38.	Lastly, we would like to express our thanks to Mr Kirkbright and Miss Grey for the help that they have given us.  In particular, we wish to record that it is always of assistance if the DETR participates in appeals because this avoids an otherwise one-sided hearing.  
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