D L ECCLES & J HEADS

t/a EUROHAUL

APPEAL 66/2000

R E A S O N S

1. This was an appeal from the decision of the Deputy Traffic Commissioner of the North Eastern Traffic Area made on 23 November 2000 when she found that the Appellant partnership had lost its good repute under s27(1) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) and that Mr Eccles had lost his good repute as Transport Manager.

2. The factual background appears from the documents, the transcript of the public inquiry held on 26 September 2000 and adjourned to 23 November 2000 and the decision of the Deputy Traffic Commissioner and is as follows:

(i) the Appellants hold a standard international licence authorising 67 vehicles and 20 trailers with 28 vehicles in possession. Five of the vehicles are involved in the international carriage of goods.  

(ii) By letters dated 25 August 2000, the partnership and Mr Eccles in his capacity as Transport Manager were called to a public inquiry at which the Deputy Traffic Commissioner was going to consider whether the partnership had breached its undertakings given at the time of making the application for a licence.  Consideration was also to be given to the apparent failure of the partnership to ensure that vehicles that are operated in the United Kingdom are subject to Vehicle Excise Duty (VED).  The partnership was also put on notice that the Deputy Traffic Commissioner was going to consider whether the partnership and Mr Eccles as Transport Manager, remained of good repute and whether the partnership continued to be of the appropriate financial standing.

(iii) The public inquiry was convened on 26 September 2000 with Mr Head and Mr Eccless in attendance.  In the event, the only issue considered by the Deputy Traffic Commissioner was the non-payment of VED.  The Deputy Traffic Commissioner heard evidence from Traffic Examiner Horsley who gave the following evidence in relation to vehicles specified on the partnership’s licence:

a) P468 BVN was liable for VED from 1 March 2000 and had been used in the United Kingdom on 24 occasions in the month of March 2000.

b) P996 JPY was liable for VED from 1 September 1999 and was used in the United Kingdom on 18 occasions between 1 September 1999 and January 2000.

c) R530 NEF was liable for VED from 1 December 1999 and was used in the United Kingdom on 2 occasions in the month of December before being taken out of use.

d) R656 OPY was liable for VED from 1 February 2000 and was used in the United Kingdom on 49 occasions in February and March 2000.

The evidence of Mr Horsley was not challenged by the partnership.

(iv) The Deputy Traffic Commissioner also had before her a report from Kent County Constabulary concerning vehicle registration P996 JPY which had been stopped at Dover Eastern Docks on 18 June 2000.  It was found to be displaying a vehicle excise licence which had expired at the end of August 1999.  This evidence was not challenged by the partnership.

(v) Mr Head was then questioned by the Deputy Traffic Commissioner.  Taking vehicles in turn, Mr Head stated that vehicle P468 BVN was a vehicle which was operated within the United Kingdom and had been removed from the licence in May 2000.  The tax had expired on the vehicle because it had been due for replacement in March 2000 but the delivery of the replacement had been delayed.  However, the vehicle was not used after the end of March 2000.  When questioned as to which vehicle had replaced P468 BVN and when, Mr Head stated:

“.. in all fairness to you ma’am, .. it wasn’t taxed so we’ve had just got to carry on and go through them.  It still wasn’t taxed no matter what.  So, we accept it wasn’t taxed.”

(vi)
In relation to vehicle P996 JPY, Mr Heads stated:

“That’s an international one which we rarely see in the UK.  Occasionally it does come in, he unloads in the UK and goes back out again.  Many a time we just change them out of Dover because we obviously don’t want to pay the tax.  If we pay the full tax here, out of 365 days of the year, it’s only here between 35 and 40 days.  We know it should be taxed, but we don’t think it’s fair on us, we don’t know why we can’t have a facility whereby we only pay whilst we are in the UK.  We know the law and we were also taken to court over 996 and R530 and we were punished.  We’ve been punished once and we feel as though we are getting punished twice for these”.



Mr Head gave the same the explanation for vehicle R530 NEF not being taxed.  He told the Deputy Traffic Commissioner that he had appeared before Dover Magistrates Court in relation to a VED offence in respect of one of the vehicles and before Walsall Magistrates Court in respect of another of the vehicles.  He could not be specific as to when these court appearances occurred but thought they might have been in April or May 2000.  Back duty was paid on both occasions.  The Traffic Area had not been notified of the convictions.  He further stated:


“On the international side, I mean I know it sounds a stupid thing to do, but we don’t want to pay it, we don’t see why we should.  I mean, I know we shouldn’t, why should I make a stand, that’s a stupid way of going on, but this country has got to help in some ways.  When we’ve gone to Germany, we get the German tax, in England, we get it at Dover ..”

(vii) In relation to vehicle R656 OPY, both Mr Heads and Mr Eccles gave evidence.  They stated that the vehicle was used for domestic work and is one of a batch of ten identical vehicles.  Mr Eccles was told by the local licensing office that VED reminders were not being issued in respect of a number of the vehicles in the batch because someone had pressed the wrong key at Swansea causing the reminders to be suppressed.

(viii) Mr Head admitted to “one or two little misdemeanours”.  But on the international side, he did not feel that the partnership should pay tax for trucks that rarely operate within the United Kingdom, particularly when a large number of countries in Europe charge to allow vehicles to travel across their country.  Finally, Mr Head asserted that the Deputy Traffic Commissioner knew nothing about the industry and walked out of the public inquiry.  After an adjournment to allow Mr Heads some time to reconsider his position, the public inquiry proceeded in his absence to consider the good repute of Mr Eccles as an individual.

(ix) Mr Eccles stated that the failure to pay VED on the vehicles undertaking domestic work was an oversight.  The domestic vehicles undertook work for P&O and the company is very strict about the operation of the vehicles used under the contract.  On the international side he stated that the non-payment of VED was a protest rather than a deliberate avoidance.  The partnership feel strongly about having to pay VED for vehicles engaged on international work because the cost makes it difficult to compete.  Mr Eccles stated that the partnership accepted that the question of VED on their vehicles had to be properly addressed and that it would be.  All their vehicles were taxed at the date of the public inquiry.  He acknowledged they had probably been stupid in not paying VED on their vehicles undertaking international work.  Finally, he said that he had not notified the two convictions to the Traffic Area because he did not know that he had to.
(x) After hearing from Mr Eccles, the Deputy Traffic Commissioner adjourned the public inquiry to allow Mr Heads a further opportunity to address her upon the question of good repute.  The adjourned hearing took place on 23 November 2000 and was attended by Mr Heads and Mr Eccles who were represented by Mr Hodgson of Ford and Warren solicitors.  Mr Hodgson argued that when considering repute, the Deputy Traffic Commissioner must undertake a balancing exercise and proceeded to set out the various positive and negative features to be put into the balance.  Having considered the terms of Schedule 3 of the Act, the Deputy Traffic Commissioner’s decision upon loss of good repute was as follows:
“In this case, it is clear that I have to consider very carefully the actions of this Licence Holder with respect to the non-payment of Vehicle Excise Duty.  .. It is clear to me that there has been more than one reason for non-payment of Vehicle Excise Duty.  There has been an explanation set out to me in respect of a vehicle where the explanation given to me relates to one vehicle being replaced with another.  In fact, when I look at the list of vehicles specified .. I find that this is not the case and two vehicles were specified on the Licence at the same time.  

However, I am concerned also with where we have a protest by an operator in respect of the current rate of UK Vehicle Excise Duty.  I am required to look at the reasons for that protest.  It is clear to me that that protest results in a direct loss of revenue to the Treasury, it evades the lawful payment of Vehicle Excise Duty and it is a criminal offence.  That is my starting point.  I asked myself if that relates to this partnership’s fitness to hold a Licence and I find that it does.  My role .. is not just to ensure road safety, but it is to promote fair competition and to ensure a level playing field.  I contrast the position here where an operator peacefully, legitimately and lawfully protests against the current rate of UK Vehicle Excise Duty, where an operator pays the tax and does not commit a criminal offence.  Those matters may not affect repute.  .. I must conduct a balancing exercise ..

I take account of the positive features.  There have been no serious tachograph or drivers hours offences, this company has a good maintenance record and road safety is not at threat.  I take account of this partnership’s full admission regarding the reason for non-payment and .. of this partnership’s co-operation with the Examiner conducting the Inquiry.  However, .. there are some matters, and in this case they are criminal offences as well as matters of conduct, that are so serious that they fail to tip the balance in favour of retention of repute.  I note that this partnership can afford to pay the money. ..

These partners chose not to pay Vehicle Excise Duty as a protest .. I do take into account of the fact that the back duty was subsequently paid.  However, .. I cannot condone an illegal method of protest and evasion.  Mr Hodgson .. says to me .. that if repute had been lost at the time that the offences were committed .. that there has been sufficient time elapsed to enable repute to be regained.  I disagree .. this non-payment took place in March 2000 for P468 BVN …there was non-payment in September, October, November and December 1999 and January 2000 for P996 JPY and in December 1999 for R530 NEF and in February and March 2000 for R656 OPY. 

.. Repute is lost for the partnership and repute is lost for the Transport Manager.

I have considered also the fitness to hold a Licence and the promotion of competition and I have taken account of others within the industry who have lawfully paid.  In this case the operator chose not to and the scales therefore weigh regrettably in favour of loss of repute.  That means that revocation must follow the event.

3. On the hearing of this appeal, the Appellants were represented by Mr Sadd of Counsel who applied for permission to amend his grounds of appeal. The application was granted.  His first main point was that the Deputy Traffic Commissioner had failed to carry out the appropriate balancing exercise in a number of respects and that her decision was perverse.  Mr Sadd made a number of submissions in support of this point.  First, he contended that the Deputy Traffic Commissioner’s approach was inconsistent and flawed.  He contended that the Deputy Traffic Commissioner having drawn a qualitative distinction between non-payment of VED as a protest as distinct from non-payment because of evasion or oversight, she subsequently appeared to link protest with evasion and conclude that that initself was sufficient to establish loss of repute.  We reject this submission.  It was perfectly proper for the Deputy Traffic Commissioner to approach the question of non-payment of VED by asking the Appellants who were not represented at the first hearing for an explanation as to why it had occurred and we can see nothing wrong in her asking whether non-payment was as a result of protest, evasion or oversight.  Once it was established that in relation to the international vehicles, the partners were not paying VED because they did not want to, then it was open for the Deputy Traffic Commissioner to conclude that whilst the Appellants contended that non-payment was because of a “protest” that their conduct amounted to tax evasion.  Further, it is clearly right that the non-payment of VED whether as a result of a protest which results in the commission of a criminal offence or as a result of tax evasion is capable initself of resulting in loss of repute.

4. Mr Sadd’s second submission in support of his point was that the Deputy Traffic Commissioner failed to undertake any proper balancing exercise as at the date of the public inquiry and as a result failed to give any weight to the fact that at that date the back duty had been paid, all vehicles were properly taxed, that non-payment of VED only occurred in relation to four vehicles out of a fleet of 28, that the Appellants had introduced a system for checking taxation and that in every other respect the Appellants operation was sound.  Mr Sadd contended that the Deputy Traffic Commissioner clearly had pre-determined that non-payment of VED could not be counter-balanced to restore repute.  We do not agree.  It is apparent from her decision that the Deputy Traffic Commissioner had taken great care in coming to her decision and there can be no doubt that she undertook an appropriate and reasoned balancing exercise. She did in fact put into the balance all of the matters raised by Mr Sadd save that she apparently failed to view the offending in the context of the size of the fleet and further apparently failed to take into account that the Appellants had introduced a system of checking taxation.  We consider these failures to be irrelevant to the issue of whether the Appellants had lost their good repute as a result of a deliberate failure to pay VED.  The Deputy Traffic Commissioner was satisfied that this was a serious case and that good repute had been lost as a result of the Appellants decision not to pay VED.  We cannot say that she was plainly wrong in coming to that decision.  Further, it was open to her to find, having heard the evidence and the submissions over the course of two separate hearings that insufficient time had passed for the Appellants to have regained their good repute.  Again, we cannot say that the Deputy Traffic Commissioner was plainly wrong in that decision. 

5. 
Mr Sadd’s second main point was that the Deputy Traffic Commissioner had misdirected herself in finding that by allowing the Appellants to retain their good repute she would be condoning “an illegal method of protest and evasion”.  He argued that this reason should not have played a part in the balancing exercise.    We disagree.  The words used by the Deputy Traffic Commissioner clearly reflect her view of the seriousness of the offending in this case.  It was entirely proper for the Deputy Traffic Commissioner to take this into account.  

6. Mr Sadd’s third point related to Mr Eccles.  He contended that the Deputy Traffic Examiner failed to address and to identify the specific and distinct ways in which as Transport Manager Mr Eccles had lost his good repute.  We disagree.  It is self evident that once the Deputy Traffic Examiner had satisfied herself that Mr Eccles as a partner and Transport Manager, was party to the decision not to pay VED, then his good repute as Transport Manager must be lost along with that of the partnership.  In such obvious circumstances, it is unnecessary for the Deputy Traffic Commissioner to make any additional or separate findings in relation to the failings of Mr Eccles as a Transport Manager.  

7. In the result the appeal is dismissed.  Revocation of the Appellants licence will take effect at 2359 on 27 April 2001.

Jacqueline Beech

16 March 2001
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