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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeals 2004/255, 2004/258, 2004/292 & 2004/293 

Appeals by MARTIN OLIVER, MARION OLIVER & STUART OLIVER

and

Appeals 2004/349 and 2004/350

Appeals by REVILO LOGISTICS LIMITED




Before:
Hugh Carlisle QC, President






Leslie Milliken






John Robinson

__________________ 

O R D E R

_________________ 

SITTING IN London on 26 and 29 November 2004

UPON READING the decisions of the Traffic Commissioner for the North Western Traffic Area dated 30 June 2004 and 1 October 2004

AND UPON HEARING Gary Hodgson of Ford & Warren, solicitors for Stuart Oliver; Michael Cunningham of Cunningham Turner, solicitors for Martin & Marion Oliver; and Graham Quigley of Waugh & Musgrave, solicitors for Revilo Logistics Limited

IT IS HEREBY ORDERED that the appeals be DISMISSED, with the orders for revocation and disqualification in the Oliver Partnership appeals taking effect at 2359 hours on 30 April 2005; and with publication of the decision and reasons in both appeals being restricted as set out herein, or until further order.

MARTIN OLIVER, MARION OLIVER & STUART OLIVER
Appeals 2004/255, 2004/258 2004/292 & 2004/293

and

REVILO LOGISTICS LIMITED

Appeals 2004/349 & 2004/350

_________________ 

R E A S O N S

________________ 

Introduction
1.
Mr Martin Oliver and Mrs Marion Oliver are the father and mother of Mr Stuart Oliver and all three held in partnership (trading as W Martin Oliver) an operator’s licence which was revoked by the Traffic Commissioner for the North Western Traffic Area, acting also as the Deputy Traffic Commissioner for the North Eastern Traffic Area, on 30 June 2004.

2.
Mrs Katharine Oliver is the wife of Mr Stuart Oliver and is a director of Revilo Logistics Limited (“Revilo”) which was refused an operator’s licence by the same Traffic Commissioner, again acting also as the Deputy Traffic Commissioner for the North Eastern Traffic Area, on 1 October 2004.

3.
The appeals by the Partnership and by Revilo were heard consecutively by the Tribunal.  Since there is much common ground we now give our reasons jointly.  

The Appeals by the Oliver Partnership
Background
4.
The decision in this case runs to 121 pages, with a further 53 pages of annexes.  The summary that follows is inevitably a shortened account but the full factual background may be obtained from the documents, the transcript of the public inquiry and the decision itself.

5.
The Partnership has traded for many years in the north of England.  At the time of the public inquiry in 2003 the authorisation in the North Eastern Traffic Area was for 52 vehicles and 106 trailers.  In the North Western Traffic Area the authorisation was for 8 vehicles and 75 trailers.  The Partnership also operates in Scotland, with an authorisation of 22 vehicles and 45 trailers.  In total, the Partnership’s authorisation is 82 vehicles and 226 trailers, with the full authorisation being taken up.  There are various operating 

centres but the headquarters is at premises at Carrsgate, Bardon Mill, Hexham, Northumberland.  The nominated transport managers were Mr Martin Oliver and Mr Stuart Oliver.  In the past the Partnership was subject to a suspension of 2 vehicles for 2 months in 1998 after an unsatisfactory maintenance investigation and other matters.  It was convicted of various offences between 1998 and 2002; and it was also the subject of maintenance investigations and of prohibition notices from time to time.  But these were as nothing to what was to come.  

7.
In April 2000 the Vehicle Inspectorate (the VI) started an investigation as a result of receiving an anonymous complaint alleging that drivers employed by the Partnership were breaking drivers’ hours rules and falsifying their tachograph records.  In April 2000 the VI removed various documents including tachograph charts for the period January 1999 to March 2000.  In due course the VI required the production of more documents but considered that the Partnership failed to comply with the requests and to co-operate.

8.
Between September and November 2001 the VI interviewed numerous drivers.  In consequence a search warrant was obtained in respect of the Partnership’s premises at Bardon Mill.  It was executed on 4 November 2001 when numerous documents were seized, the knowledge or existence of which had previously been denied by the Partnership.  During 2002 and 2003 34 drivers appeared before the courts.  All pleaded guilty to offences of falsification of tachograph records.  Many of the drivers were imprisoned.

9.
In March 2002 the VI received another anonymous complaint.  Further investigations were made and the VI concluded that it had sufficient evidence to prosecute 35 more of the Partnership’s drivers.  In view of the lapse of time a decision was taken not to proceed and we were told that it was because of the disparity of treatment that none of the drivers received more than a formal warning from the Traffic Commissioner when they were called up to answer for their vocational licences.  

10.
In February 2003 the Partnership was called up to a public inquiry.  In April 2003 the Partners were charged with conspiracy.  We have not been supplied with details of the charge but Mr Stuart Oliver’s written statement describes it as a “conspiracy to falsify tachographs”.  We were informed that a trial took place in the Newcastle Crown Court in the summer of 2004 and that on 10 June 2004 the jury disagreed.  A retrial is fixed for hearing on 17 January 2005.

11.
The first hearing of the public inquiry took place on 31 March 2003 before Mr Macartney, the Traffic Commissioner for the North Eastern Traffic Area, acting also as the Deputy Traffic Commissioner for the North Western Traffic Area.  An application to adjourn the public inquiry relating to the Partnership until after the criminal proceedings had concluded was refused.  He dealt only with the drivers (as above) and decided that the public inquiry concerning the Partnership should be heard by a different Traffic Commissioner.  In these circumstances Mrs Bell, the Traffic Commissioner for the North Western Traffic Area, took over from June 2003.  

12.
On 6 June 2003 the Partnership issued a claim for judicial review in the High Court.  The relief sought was that the Traffic Commissioner be restrained from hearing the public inquiry relating to the Partnership until after the conclusion of the criminal proceedings.  We were provided with a substantial file of papers relating to the claim for judicial review but no reference was in fact made to these during the appeals.  It is sufficient to say that the claim was not pursued and that on 22 June 2003 the claim was discontinued by consent, with no order as to costs.

The Public Inquiry –  9, 10 & 27 June 2003
13.
The first hearing before Mrs Bell took place on 9 June 2003.  The partners then as now were separately represented, with Mr Hodgson (and Mr Kirkbright with him) appearing for Mr Stuart Oliver, and Mr Cunningham appearing for Mr Martin Oliver and Mrs Marion Oliver.  A joint application was made for the hearing to be adjourned until the trial for conspiracy had been concluded.  Concerns were expressed on behalf of the Partnership that full disclosure of documents had not been given by the VI and time was taken in considering how to deal with the position of the VI which was then represented by a solicitor, with witnesses present.  Evidence was given by Mr Humphreys, an expert in tachographs, to the effect that there were now proper systems in place for checking tachographs, with training being given to drivers.  In addition, Mr Stuart Oliver gave evidence: he reviewed the procedures and undertook to forward monthly reports from Mr Humphreys to the Traffic Commissioner.  The case being made was that the Partnership had now put its house in order and that an adjournment until after the criminal proceedings had concluded could properly be made.

14.
On 10 June 2003 the Traffic Commissioner gave an oral decision.  She refused the Partnership’s application to adjourn until the conclusion of the criminal trial but did adjourn the public inquiry until the VI had supplied further documents.  She also ordered that for the remainder of the public inquiry the hearings were to be in camera and that  the VI were to be unrepresented, with witnesses from the VI and the police attending only while giving evidence.

15.
The public inquiry reconvened on 27 June 2003.  The hearing was in chambers with Mr Hodgson alone representing the Partnership.  A housekeeping exercise took place concerning documents.  We would like to record our gratitude for the way in which these have been presented to us.  The Traffic Area Office provided for us a Check List which identified each document, with each being sequentially numbered.  Altogether the Tribunal was supplied with 7844 pages, of which over 1000 were transcripts.  Before the hearing of the appeals the Partnership’s representatives were invited to specify which of the documents would be needed and this reduced the total to about 2000 pages, including the full transcripts.  The efficient document management by the Traffic Area Office has done much to facilitate the handling of the case and is a model of its kind: we would like to express our thanks to those involved.

The Public Inquiry 28, 29 & 30 July 2003
Mrs Bainbridge

17.
The main hearing of the public inquiry relating to the Partnership started on 28 July 2003.  PC Eaketts gave evidence first.  She adopted the contents of her statement, which corroborated the evidence of Mrs Bainbridge, and then left the inquiry.  Mrs Bainbridge, a traffic examiner employed by the VI, was next.  She also adopted her statements.  In the first of these she recounted the background to the investigation.  In addition to the anonymous letter, the VI had been in receipt of evidence from the relevant Ministry in the Republic of Ireland which suggested that Irish registration plates were still being used on vehicles owned by the Partnership, despite de-registration, by which means excise duty in the UK was being avoided.  As will be seen, when asked during a visit by the VI about the continued use of Irish plates Mr Stuart Oliver told PC Eaketts and Mrs Bainbridge that he had not been informed of the de-registration by the Irish Ministry.  However, after contacting the Ministry and obtaining documents it appeared that Mr Stuart Oliver had not only been informed of the de-registration but that he had also himself written to the Ministry about it.  This was borne out by a letter taken from his desk drawer when the search warrant was executed on 4 November 2001.

18.
Mrs Bainbridge and PC Eaketts had removed numerous documents from the Partnership’s premises on 4-6 April 2000.  These included tachograph charts and infringements reports completed by an external tachograph analyst, Mr Hamilton, and weekly stock reports and weekly drawing reports relating to fuel.  The charts were subsequently analysed and many were found to be missing.  On 16 June 2000 Mrs Bainbridge visited the premises again.  Mr Stuart Oliver was not available so Mrs Bainbridge spoke to Mrs Marion Oliver and asked her to provide the missing information.  On 4 July 2000 Mrs Bainbridge returned to the premises and spoke to Mr Stuart Oliver.  It was apparent that the charts for a substantial amount of mileage were missing.  There were several more visits and numerous discussions about the results of the analysis to date.  During these Mr Stuart Oliver said that he had heard that Mr Scott, a former traffic clerk, had thrown out a quantity of charts when clearing his desk on leaving the Partnership.  This was later denied by Mr Scott and by another traffic clerk.

19.
Mrs Bainbridge and PC Eaketts continued the investigation by detailed reference to fuel cards and to journeys undertaken.  They visited the premises again on 8 December 2000 and spoke to Mr Stuart Oliver.  A letter had been sent to him requesting information relating to drivers’ wages, timesheets and payslips.  Mr Stuart Oliver told them that the timesheets had been destroyed and that if they wanted copies of the payslips they would have to ask the drivers as the Partnership did not keep copies.

20.
On 21 February 2001 Mrs Bainbridge again attended at the premises and spoke to Mr Stuart Oliver.  Documents were produced but not of the sort requested.  Eventually over 200 apparent discrepancies were identified for 43 drivers about whom information was available.  On 24 August 2001 Mrs Bainbridge saw Mr Stuart Oliver and Mrs Marion Oliver and gave them a list of drivers required for interview.  

21.
Interviews with the drivers started on 18 September 2001 and continued into November.  It became clear that if drivers had a problem over wages they would ring in to speak to Mrs Marion Oliver or one of the clerical staff, who had access to paperwork in the office.  Accordingly, a search warrant was obtained and was executed on 4 November 2001.  The drivers’ timesheets which Mr Stuart Oliver had said had been destroyed were found.  A further file containing missing timesheets was found in the downstairs cloakroom in Mr Martin Oliver’s and Mrs Marion Oliver’s home at the premises.  A further file of timesheets was found in the small cellar next to the room in the office where Mr Stuart Oliver had his desk.  Numerous other documents were seized, including the letter from the Irish Ministry mentioned above.  In particular, a lever-arch file was taken from the wages office: this contained wages details for part of the year 1999-2000, the existence of which had been denied by Mr Stuart Oliver on 8 December 2000.  While at the office Mrs Bainbridge saw a fax coming through on a machine near Mr Stuart Oliver’s desk: this consisted of two drivers’ timesheets, both showing a claim for hours which could not legally be worked within the drivers’ hours’ rules.  

22.
During February and March 2002 the Partners were interviewed and extracts from these, prepared by the Traffic Commissioner, are attached to her decision, with her comments.  By the time of the public inquiry Mr Martin Oliver had handed over most of the operational management to Mr Stuart Oliver.  But Mrs Marion Oliver still kept a firm hold on financial matters and, in particular, on payments to drivers.  Although both Mr Stuart Oliver and Mrs Marion Oliver said that they were unaware of the excessive hours for which drivers were being paid, various timesheets were marked with the Olivers’ initials to authorise or delete certain expenditure.

23.
The details of the prosecution of the drivers were set out in note by the VI.  To date 34 drivers had pleaded guilty to 452 offences of making a false tachograph record.  A total of £4850 had been imposed in fines and a total of £13,985 had been ordered by way of costs.  The cases involving many of the drivers were transferred to the Newcastle Crown Court and 9 drivers received prison sentences of 2 months, and 1 of 1 month, and 15 were ordered to undergo Community Punishment Orders totalling 2620 hours.  35 drivers had not been prosecuted because of the delay, as  mentioned above.

24.
In the conclusion in her first statement Mrs Bainbridge stated that it seemed that “there has been a long standing culture of falsification of tachograph charts by drivers employed by Olivers”.  The main method of falsification had been “to remove the fuse thereby disabling the tachograph equipment, giving the impression that no movement has been undertaken before a new chart was inserted”.  The effect of this was to conceal unrecorded mileage and it was found that 61,017 kms were unaccounted for between 1 December 1999 and 11 March 2000.  The last paragraph of her conclusions reads:-  


“Whilst the initial analysis of tachograph charts with timed information such as fuel receipts and gate log information identified some breaches of the drivers’ hours’ rules and some falsifications, the full magnitude of the ways in which drivers operated and were allowed to operate only became apparent once we were able to analyse and understand the documentation obtained upon the execution of the search warrant on 4 November 2001 and in particular the drivers’ time sheets.  It was these which formed the basis for the vast majority of the false records offences for which drivers have been convicted and, amongst other documentation, this is information which had not been 

revealed voluntarily by Olivers despite the numerous previous requests and contact which I had had with them and to which I have referred above, and from which it can also be seen that there have been numerous contradictions in relation to responses which I have received from Olivers.”

25.
Neither Mr Hodgson nor Mr Cunningham cross-examined Mrs Bainbridge.

Mr Nicholson (1)

26.
A vehicle examiner, Mr Nicholson, then gave evidence.  He had made two statements, which he adopted.  He went through the Traffic Area Office’s history of the Partnership’s performance in the previous five years, with details of prohibitions, spot checks and MOT pass rates.  He had carried out a maintenance investigation in June 2003 and had observed from safety inspection records that on occasions the inspection intervals had been exceeded.  He was cross-examined by Mr Hodgson and agreed with a suggestion that quarterly audits of the maintenance systems would be of benefit.

27.
The Traffic Commissioner herself asked about the different coloured sheets in the maintenance records as seen by Mr Nicholson and he expressed concern about their authenticity.  It became apparent that the Partnership had not brought all the maintenance records to the inquiry, despite a request to do so.  After a short adjournment Mr Hodgson said that this failure had been on his advice, for which he apologised.  He agreed to produce the documents.

Statements

28.
Statements from other witnesses were also before the Traffic Commissioner and these included files relating to the drivers.  Mr Banks, a traffic controller employed by the Partnership, had previously worked as a driver.  He stated that no-one had told him to falsify records but that “whatever hours I worked as a driver I claimed on my weekly timesheet and was then paid for those hours”.  If any driver rang in with a problem other than a traffic movement, they were referred to the back office to speak to Mrs Marion Oliver if Mr Stuart Oliver was not available.

29.
Mrs Boertien was an accounts clerk and stated that Mrs Marion Oliver was the person mainly responsible for wages, while Mr Stuart Oliver dealt with customers.  She was unaware of the existence of the various spreadsheets which were seized on execution of the search warrant and thought it likely that Mrs Marion Oliver had removed them.

30.
Mr Bethell had worked for the Partnership as a driver and then in the traffic office.  When allocated work it was up to the drivers to decide if they could comply with the drivers’ hours’ rules.  Drivers got paid for whatever they claimed.  

31.
Mr Hamilton was a self-employed tachograph analyst who had analysed tachograph charts for the Partnership since at least 1995.  He had never been provided with a full list of drivers or with all the charts.  He had analysed what he had been given.  On occasions he had put in a manuscript note for Mr Stuart Oliver.  He stated that he had reported “full-scale deflections and speed limiter offences”.  He had no way of telling if charts were missing.  

32.
Mr Scott had been a driver employed by the Partnership:-


“1983-1986 I was employed as a driver ….. the business was run by Martin Oliver and Marion Oliver.  Stuart Oliver was a driver at that time …..  During my time there as a driver the money was there to be earned, you could work as many hours as you wanted …..  They ran 8 to 9 wagons at that time.  Stuart would work long hours also, he was not shown any favouritism and Stuart was expected to pull his weight by his father, long hours were expected but not forced upon you.  During my time there as a driver we used to make the charts look right by using a switch on the dash, this switch was used on the newer 361s, this switch was basically wired into switch off the odometer.  The effect on the chart would be to show the vehicle at rest, by displaying the mode trace, distance trace and speed trace in three concentric lines.  The other means of altering the tachograph charts was to remove the cable behind the tachograph head, this has the same effect as the switch on the 361s.  The cable pull was used on older vehicles.  When I started only Stuart had a 361, Stuart had knowledge of the switches fitted and cable pull, on W Martin Oliver vehicles.  Martin Oliver knew we were working excessive hours, he was paying us for them.”


Mr Scott later worked for the Partnership again and was in charge of the traffic office.  He stated that both he and Mr Stuart Oliver realised that the drivers’ hours were excessive.  Their concern was not the hours worked but the hours that the drivers were claiming they had worked:-


“I suspected some drivers were claiming hours they were not working, by claiming hours they had not worked on their time sheets.  I suspected this as I know how long runs should take.  However, we could not prove anything because I knew the tachograph chart to be false. Stuart Oliver was also aware of the problem.  If I thought that a driver may have claimed hours they have not worked, I would ask Marion Oliver to show Stuart the time sheet and to bring it to Stuart’s attention.  Stuart Oliver was responsible for disciplining the drivers and all the hiring and firing.  Stuart also negotiated pay rises and set rates of pay.  Stuart Oliver would get a monthly statement which gives him profit, loss, wages bill, fuel, warehouse costs etc.  He would mention to me the excessive wages bill as he called it.  I can recall several occasions when Marion Oliver approached Stuart Oliver with regards to what she believed was excessive hours claimed by drivers.  I have known Stuart Oliver approximately 20 years.  During that time he has worked his way up through the family business.  He is a very able and intelligent man who has proven himself in every aspect of their haulage business from driver to mechanic to engineer to Operations Manager.  Although he has now got to the top of the tree, he is aware of every aspect of every level of what goes on in the business.”

33.
In his third statement Mr Scott went into more detail about the working of the Partnership’s office.  He stated that he had discussed excessive driving hours with Mr Stuart Oliver and had told him that the business could be worked “as least as well, if not better, with drivers working legally than continuing to work illegally”.  Mr Stuart Oliver was not prepared to lose the flexibility.  Mr Scott stated:- 

“The biggest profit making work was urgent last minute deliveries ….. it was well known within Olivers that if drivers wanted more work then it was there for them and therefore they could earn more, the more work that they did.  This had always been the way at Olivers …..
“…..

“There is no doubt that everybody at Olivers and in particular Stuart Oliver, Martin Oliver and Marion Oliver knew the ways in which drivers operated and that they often 

worked outside their permitted hours within adequate (sic) rest and falsified their tachograph charts to cover this up.”

34.
In addition the Traffic Commissioner had statements served on behalf of the Partnership from Mr Humphreys and Mr Maclean, a vehicle maintenance consultant.  Mr Humphreys’ report updated his previous report and stated that the new systems for drivers were functioning effectively in controlling drivers’ hours.  Training for drivers had been introduced.  He concluded that the Partnership now had a positive attitude; he was intending to produce a monthly report.  Mr Maclean’s report related to maintenance systems, which he regarded as satisfactory.

Mr Stuart Oliver (1)

35.
Mr Hodgson opened his case and said that his evidence would be on the basis that the drivers were “the fraudsters” and that they had “taken advantage of the Company”.  He submitted that the Partnership was “the innocent party in these circumstances and they have been taken, effectively, for a ride by the drivers”.  Mr Stuart Oliver then gave evidence.  He was then aged 40 (dob 1963: Mr Martin Oliver was 69 and Mrs Marion Oliver 70).  He also adopted his statement as his evidence.  At the time of the public inquiry the Partnership employed 110 staff including 70 drivers, with over 70 vehicles.  The core business was delivering palletised loads to manufacturing companies.  He had started off as a driver and had soon become a CPC holder.  He became a junior partner at the age of 23.  In 1988 he was added as a transport manager and in 1989 he became a full partner, although his parents were still in overall charge.  His mother was responsible for the administration and his father was in charge of traffic matters and customer relations.  

36.
Over the years Mr Stuart Oliver’s responsibilities had increased and his father became less involved.  By 1999 Mr Martin Oliver had taken a “back seat” and Mr Stuart Oliver had taken on the “lead role”.  However, Mrs Marion Oliver “was still involved in the administration side she was in overall control of invoicing and wages”.  He described the system for paying wages and stated that he had never been involved.  Although he accepted that his initials appeared in places on the wage records, he thought that these had been put on by a clerk to show that he had approved the entry.  He knew that on occasions drivers claimed for more than the daily permitted hours but explained that this arose from demurrage, while waiting to unload or being at rest, for which the drivers were entitled to be paid.  Mr Stuart Oliver denied knowledge of any infringements and told the Traffic Commissioner of the improvements that were now in place.  Attached to his statement were various appendices, one of which contained his comments on, and challenges to, Mrs Bainbridge’s evidence.  Other appendices commented on the statements of the other witnesses, on the convictions and on the prohibition history.  

37.
The Traffic Commissioner questioned Mr Stuart Oliver about his knowledge of events and about the performance of his duties as transport manager.  Mr Stuart Oliver accepted that he should have checked more than he did.  He was asked about the allegation by Mr Scott that a switch on the dashboard had been used to make the charts look right (see para 32 above).  His response was that Mr Scott was lying.  He denied having any discussion with Mr Scott about the drivers working excessive hours.  This subject had not been brought to the attention either of himself or his mother, he said.  He thought that Mr Scott 

was making up his story because of friction with Mr Stuart Oliver’s second wife, Mrs Katharine Oliver: Mr Scott was a friend of Mr Stuart Oliver’s first wife, Mrs Sally Oliver.  At the end of her questioning the Traffic Commissioner asked Mr Stuart Oliver about repute:- 

“Q.
…..  Is there anything you want to say to me about your repute, as an individual and as a Transport Manager, because the calling in letter does ask you or does notify you that I will consider your repute.  Is there anything you want to say to me about it?


“A.
Only that at this period of time, 99/2000, I did maybe take my eye off the ball and in hindsight we should have, I should have done more checks and investigated further into the compliance of the drivers’ hours and Regulations.  I had a lot of stressful times and personal issues that was taking a lot of my time and took me away from things that I should have been more involved in and concentrating on and I can only apologise for.”

38.
Mr Cunningham suggested to Mr Stuart Oliver that there had been “venom ….. from your former wife and Mr Scott’s wife”.  Mr Stuart Oliver agreed.  He also agreed that “venom” had been directed at his parents as well.  

39.
Four boxes of records had been produced during the day and the Traffic Commissioner then made inquiries of Mr Nicholson who had been inspecting the records elsewhere in the building.  It was agreed that he would return the following day.  

40.
On 29 July 2003Mr Stuart Oliver continued his evidence and explained that worksheets were normally only kept for “just over a month ….. an average of six weeks”.  However, he agreed that the information would then be transferred to a spreadsheet.  Mr Hodgson made a detailed submission explaining how the drivers’ offences had occurred, with claims for false hours being made of which he submitted the Partnership was unaware.  A schedule had been prepared for use at the criminal trial.

Mrs Marion Oliver

41.
Mrs Marion Oliver gave evidence and told the Traffic Commissioner that she had married Mr Martin Oliver in 1955.  They had not owned even a car at that time, only a motor-bicycle.  They had worked very hard to build up the business and had been joined by Mr Stuart Oliver as he got older.  Her duties had been “everything to do with running of the office”.  She had never had any responsibility for drivers’ hours.  She denied having had any discussions about these with Mr Scott.  She mentioned friction with Mr Stuart Oliver’s first wife, Mrs Sally Oliver.

42.
In cross-examination Mrs Marion Oliver told Mr Hodgson that Mr Stuart Oliver was not involved with the wages department.  She was asked about wage sheets for 1999/2000:- 


“MR. HODGSON:
There were issues raised with regards to the time sheets in 1999/2000 and whether they were available or not.  You say in your police interview that Stuart would not know whether you kept them or you did not keep them at that time, is that correct?


“A.
That’s quite true.


“Q.
And you say in your police interview as well that normally you would keep them for about three months then and Martin would destroy them, is that right?


“A.
Well they would be given to Martin and we just hoped that he had destroyed them.


“THE TRAFFIC COMMISSIONER:
Why did you hope he had destroyed them?


“A.
Why did we destroy them?


“Q.
Why did you hope he had destroyed them?


“A.
Well perhaps I’ve used the wrong word, hope.  I mean, Martin does everything around the yard and if there’s anything to dispose of, you know, then generally he’s the one, you know, that sees to things like that ….. anything that we feel is confidential Martin has a little stove and he does burn things in his stove.


“Q.
Thank you.


“MR HODGSON:
So in your interview you indicated that no one else would know where they had been put, is that right?


“A.
No, I mean once I’d say to Martin, “Look, there’s a pile”, sometimes I would take them across home because at our house, the office was at the end of the house, but we’ve got it now as a conservatory and a cloakroom, and sometimes I would take things along home and put them in a cupboard in the cloakroom, which used to be the office, and there was some things when they broke into the premises that they found in there which were, as it happens, summaries which summaries could disappear after the end of the month.

“THE TRAFFIC COMMISSIONER:
When who broke into the premises?


“A.
PC Eaketts.


“Q.
You mean when they did their search warrant?


“A.
When they did a search warrant …..”


She then mentioned storage arrangements for files in her home.

43.
The Traffic Commissioner questioned Mrs Marion Oliver about her involvement:-  


“Q.
Yes but I am looking specifically at you.  You have a major role in the business with respect to the wages and the financial side.  You deal with the accountants, you deal with the VAT, you deal with the Revenue, and ---


“A.
No, Kathy deals with the VAT mainly but I know everything that goes on, yes.


“Q.
You check the figures?

“A.
Yes


“Q.
So my question was going to be who was going to take over all of that function when you retire but you seem to be saying that you do not want to retire?


“A.
I mean, it’s, I mean Martin and I on the 15th August are going to Canada for three weeks and I mean the staff can actually manage, you know.  I think ---


“Q.
Yes but there is a difference between taking a lesser role than actually retiring, is there not?


“A.
Well I have taken a lesser role and sometimes I can just be in on a Tuesday afternoon putting the wages through the computer, you know, and I mean we are semi retired now but if there’s work to be done we do it.


“Q.
I thought you said that you went into the business everyday?


“A.
I do, every morning.  I’ll walk in and speak to them, ask if they’re all right.


“Q.
When you were interviewed by the police you said, “I’m not in everyday.  I’m in at the beginning of the week and put the wages up”?


“A.
Well, a Monday and a Tuesday is the two busiest days with all the time sheets coming in and everything and they’re sorting things out.


“Q.
Yes?


“A.
I mean, often we have a girl, well no, I don't have many, they’re not often on the sick but, I mean, maybe on holiday this time of the year.  Well I’ll go and help out, you know, I don’t mind sitting putting invoices in envelopes, I enjoy it.  I do sign all the cheques but, I mean, I don’t have to be in all the time.


“Q.
All right.


“A.
I do the bank statement, I still do the bank statement and, I mean, that keeps me, sort of known.


“Q.
Well it keeps you in control?


“A.
Yes well it does but, I mean, Kathy is quite capable of running the office.”
Mr Martin Oliver

44.
Mr Martin Oliver was then called to give evidence.  He said that he was on site every day but denied suspecting “anything untoward ….. with regard to drivers’ hours’ compliance, recording equipment or any other non-compliance”.  The Partnership was now the second largest employer in the area.  He had an interest in maintaining and rebuilding classic agricultural vehicles and had a garage in one of the out buildings.  He had an old style stove in it and it was to this that earlier reference had been made.  He used it to burn old papers.

45.
The Traffic Commissioner asked Mr Oliver about his role as transport manager.  He agreed that he had got his CPC by grandfather rights.  He had dealt with the drivers over the years by word of mouth and had not thought that any were cheating the Partnership.  All the drivers who had been punished had had their jobs kept open for them:-  


“Q.
Did you have a go at the drivers when all this came to light, did you have a full and frank exchange of words?


“a.
I’m never one for having a heated argument and Stuart wouldn’t be either.  Mrs Oliver might have a bit more fire than myself, possibly.


“Q.
Nothing wrong with that, Mrs Oliver, nothing wrong with that.  It is just a matter of personality.


“A.
I remember my grandfather, being a farmer, would say to me a soft answer turneth away rot (inaudible) and he gets nothing with this (inaudible) so I think it would be mentioned because, in all fairness, after the court cases and convictions, we never saw the drivers again.  We dealt with their wives and saw that they were in reasonable state, you know, if they were short of cash or anything like that really, we tried to comfort                         them somewhat really, but when they came back we shook hands and said, well, clean start boys really.  What’s done is done I suggest really.”


Mrs Marion Oliver and Mr Stuart Oliver were recalled to answer questions about the way in which the Partnership had treated the drivers.

Mr Nicholson (2)

46.
Mr Nicholson had been spending his time outside the inquiry by looking at the records which had been produced.  The Traffic Commissioner said:-   

“Right.  Now, Mr Hodgson and Mr Cunningham, you have raised concerns about new matters.  You know that if new matters are raised, if they are matters which will materially affect a decision then I will adjourn but if they are matters that we can resolve fairly swiftly then so be it, we will go on to do so.  So we are in uncharted waters, Mr Hodgson and Mr Cunningham.  I do not know where this is going to go but I flag up with you that if anything new is alleged then you are going to have no difficulty securing an adjournment from me.”                                                     
47.
Mr Nicholson then went through the maintenance records and pointed out the difference in colours between various pages.  He had ascertained from the suppliers that “the light yellow records were produced up until 18 months to 2 years ago when they actually changed to the dark yellow paper to print the records”.  He concluded that he had 

“suspicions all the way through” the records.  He believed that records had been made out “to cover up gaps to show there were safety inspections carried out when, in fact, they weren’t actually carried out …..”.

48.
Mr Hodgson and Mr Cunningham objected to these new allegations and the inquiry then adjourned to the following day.  On 30 July 2003 Mr Cunningham submitted that the new allegations should be put back until after the close of the criminal proceedings.  Mr Hodgson agreed.  The Traffic Commissioner then gave an oral ruling.  She set out the history and referred to the original call-up letter in February 2003.  She referred also to a letter dated 11 July 2003 in which the Partnership had been informed that the Traffic Commissioner would be considering s.26(1)(f) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) at the public inquiry.  The Partnership had been required to produce “all documentary evidence relating to its vehicle maintenance system including safety inspection records …..”.  These documents had not at first been produced.  When they were made available they had given rise to serious allegations about their authenticity from Mr Nicholson.  In the result, the Traffic Commissioner decided that the new matters were of importance.  She concluded:- 

“28.
It is therefore with great reluctance that I feel that to properly discharge my responsibility, which I take extremely seriously, that I have decided that it is appropriate to adjourn proceedings.  I want the proceedings to be finished as soon as possible and I have given consideration to whether I can make findings in all of the evidence that we have heard, but for the reasons that have been referred to earlier, I do not think it is appropriate to do so.  I have also considered that fact that both Mr and Mrs Oliver Senior are wanting to take less of a role and I did consider whether I could deal with them to conclusion but have decided that I cannot.  All matters must be dealt with together in fairness to everybody.


“29.
This morning the question was raised that if I do decide to adjourn whether I should do so until after the criminal proceedings.  Well, I do not think it would be appropriate to adjourn until after the criminal proceedings because we know the criminal proceedings will take some considerable time to be concluded and I want to bring this matter to an end as soon as possible in the interests not only of natural justice but so that Mr and Mrs Oliver Senior and Junior can know what is happening with their business.”


The public inquiry was then adjourned to a date which was later fixed, 20 October 2003.  The Traffic Commissioner directed the VI to carry out a full maintenance investigation and an analysis and examination of the maintenance records.  

The Public Inquiry – 20 & 21 October 2003
Mr Nicholson (3)

49.
The public inquiry resumed on 20 October 2003.  Mr Nicholson had produced two further statements which contained a detailed analysis of the maintenance records.  He was cross-examined by Mr Charlesworth, who was assisting Mr Hodgson.  Detailed consideration was given to 35 specific allegations.  It was accepted that Mr Nicholson had been entitled to have suspicions but it was suggested that the explanations were that maintenance had been carried out on occasions by sending a mobile servicing van to vehicles located away from base and that the paperwork had been sloppy.  Neither the Traffic Commissioner nor Mr Nicholson had heard of the mobile van before.  He remained very critical of the records.

Mrs Hall

50.
Mrs Hall is a senior traffic examiner and reported on various tachographs, some of which showed excessive hours; others suggested that the tachograph head had been opened.  The Traffic Commissioner was critical of Mrs Hall’s failure properly to have checked the charts with a suitable device.

Mr Flanagan

51.
Mr Flanagan was employed by the Partnership as foreman/fitter in charge of maintenance.  He adopted his statement as his evidence and described how maintenance was undertaken.  He used service pads of paper at random, with variations in colour.  He accepted that mistakes had been made and that records had not been properly completed; but he denied that any of the sheets were “fictional”.  He knew that work had been done because the fitters had told him.  

Mr Nicholson (4)

52.
On the following day, 21 October 2003, Mr Nicholson was recalled.  He said that he had only been able to check a random sample of documents relating to trailers.  The Traffic Commissioner said that she had herself looked at some of the maintenance records and had hoped to ask him about them.  A discussion took place as to the best way forward and Mr Nicholson undertook to look at the documents.  It was agreed that Mr Flanagan should be recalled, to be followed by Mr Stuart Oliver.  In Mr Cunningham’s words, “I think the most wise thing is to just bat on with the evidence that we can probably deal with this morning”.

Mr Flanagan (2)

53.
Mr Flanagan was then recalled and was taken through his evidence by Mr Charlesworth in order to clarify what he had said the previous day. The Traffic Commissioner herself questioned him:-  


“A.
Well, I can deny that I have ever written any false sheets out.  Nobody else in the garage has ever written any false sheets out.  The only explanation there can be is that they have been mixed up and misfiled but I can deny that I’ve written any false sheets out.


“Q.
I am not suggesting, Mr Flanagan, that you have written anything false out but it is clear that you thought that it was all right – and it is a misconception – you thought it was okay to transfer the document from the service sheet to the PMI sheet and what I want to know is did you, in an attempt to sort things out, simply compile out some of the yellow PMI sheets from the information that you had got to show Mr Nicholson that the maintenance records had been carried out?


“A.
No.


“Q.
That is what I am trying to ascertain.  Not because you want to defraud him to be dishonest but simply to have this paperwork reflecting these rather mucky service sheets.


“A.
No.  All the sheets, any information on there would already be filled out.  There’d be nothing false made up afterwards.


“Q.
I am not suggesting that it was false because you have clearly accepted, have you not, that if the mileage was missing you would go in and put it in afterwards?


“A.
Yes.


“Q.
Even though you did not actually know if that was the true mileage?


“A.
Yes.


“Q.
So the document may have been false.  It is a question of what your state of mind was.  Are you with me?


“A.
(No audible answer)

“Q.
So you clearly accepted doing that and putting the mileage in afterwards.  All I am trying to get at is did you also complete some of the sheets to simply reflect the work that was done on the service sheet?


“A.
No, they should already have been in the file.  All work there should have already been in the file.”

Mr Stuart Oliver (2)

54.
Mr Stuart Oliver had supplied a long statement dealing with the maintenance issues and this was put in evidence.  He had been shocked to hear of Mr Nicholson’s allegations on 29 July 2003.  He described the inquiries he had made since and set out the way in which maintenance was carried out.  He commented in detail on the evidence of Mr Nicholson and accepted that errors had been made.  He also commented on Mrs Hall’s evidence and denied that any infringements were present.

55.
Mr Hodgson questioned Mr Stuart Oliver about the maintenance records and also about his reaction to Mr Flanagan’s evidence.  Mr Stuart Oliver thought that Mr Flanagan had been “sloppy”: if falsification were shown, dismissal would be necessary.  Mr Maclean had corrected the record keeping and Mr Stuart Oliver was now satisfied that all was in order.  He accepted that the public inquiry had been prolonged by reason of the way in which the records had been kept.  

56.
The Traffic Commissioner questioned Mr Stuart Oliver about the use of mobile service vans and why this had not been notified to the Traffic Area Office as a change in the maintenance arrangements.  She asked him about the maintenance records:- 


“A.
I didn’t know that the sheets weren’t being kept properly.  I knew the work was being … well, I was confident the work was being done and the sheets were being completed.  To the extent of only being filled in by one person, I wasn’t 100% aware of that.


“Q.
You see you have said that Mr Flanagan was sloppy and that he is remorseful, but I do not see how he can be sloppy or criticised for being sloppy or remorseful if nobody in the management of the company told him that he was doing it wrongly and you accept that nobody in the management of the company told him he was doing it wrongly.


“A.
Yes.  You know, it was … years ago it was the industry norm where the mechanic did the work and the foreman filled the paperwork in and you know, we’ve never moved from that.”


The Traffic Commissioner took him through various tachographs and chart analysis reports.  Some P60s appeared to be missing and she asked about these.  In addition she asked about the current system for checking tachographs and for ensuring compliance.  Mr Stuart Oliver was also asked about maintenance:- 


“Q.
Anything you want to say to me about your conduct as licence holder, with regard to the maintenance issue that we have not discussed last time?  I mean I know you have already said it but I just need to ask if you have anything more to add.


“A.
I can only apologise and as Transport Manager hold my hands up for the sloppiness of the way that the paperwork has been completed and the matters that we have been talking about these last few days is unacceptable and I appreciate and understand that.  Like I say, I am confident and certain that the maintenance has been 

done.  I’m a qualified HGV technician.  I went to college for a lot of years and preventative maintenance is the key and preventative maintenance is safety inspections.  It is the way forward.  We have a modern fleet of trucks.  I think I said the average age is about two, two and a half years, it could be even newer and that’s just come about with being efficient.  It’s not come about with cutting any corners.  It’s being efficient and running in an efficient way.”

57.
In answer to Mr Cunningham Mr Stuart Oliver said that his father, Mr Martin Oliver, had had no responsibility for the maintenance of vehicles.  Mr Cunningham told the Traffic Commissioner that he accepted that as a nominated transport manager Mr Martin Oliver  would be found to have failed to have carried out his duties.  In these circumstances there was no point in Mr Martin Oliver giving evidence on this aspect.

58.
It was accepted by both Mr Hodgson and Mr Cunningham that an adjournment was necessary in order to enable Mr Nicholson to carry out his further investigation.  The Traffic Commissioner said that she had “had to take a more pro-active role in the proceedings than I would normally want to and that that is something that I feel duty bound to flag up with you”.  Dates for the adjourned hearing were agreed.  Mr Cunningham announced that he was formally instructed to tender Mr Martin Oliver’s resignation as transport manager.  This was accepted by the Traffic Commissioner.

Statements

59.
There were also available statements from fitters/mechanics employed by the Partnership, Messrs Todd, Green, Graham, Moreton and Henderson and from a transport co-ordinator, Mr Hepple.  In addition, further reports were provided from Mr Humphreys and Mr Maclean.  

The Public Inquiry - 17,18 & 21 November 2003
Mr Nicholson (4)

60.
Mr Nicholson said that he had now been able to look at various documents which the Traffic Commissioner had marked with yellow post-it notes.  He had not had time in which to make a written report and continued to have concerns about the completion of documents and that vehicles had been put back on the road without safety inspections being carried out.  Mr Hodgson was given the option of asking questions piecemeal, in respect of each vehicle, or of waiting until the end of Mr Nicholson’s evidence.  Mr Hodgson thought it “better to do it as we go along” and then did so, saying that he was taking instructions there and then.  At one stage Mr Hodgson said that it would have been helpful to have had advance disclosure of the case he had to meet.  The Traffic Commissioner pointed out that the documents in question were those of the Partnership.  If, however, it was being said that the Partnership were being taken by surprise” then we need to deal with it by way of Mr Nicholson preparing a full statement and you having an opportunity to go through it with your client and then come up with your answers”.  Mr Hodgson was indeed granted a short adjournment before dealing with part of Mr Nicholson’s evidence.  He then told the Traffic Commissioner that he was ready to carry on.

Mrs Hall (2)

61.
Mrs Hall gave further evidence about speed limiters and tachograph charts.  

Mr Stuart Oliver (3)

62.
The hearing continued on 18 November 2003 and Mr Stuart Oliver gave evidence.  He was taken through the evidence of Mr Nicholson and Mrs Hall and commented on it.  In total his evidence covers 60 pages of closely typed transcript and is referred to in detail in the Traffic Commissioner’s decision, over 8 pages.  The Traffic Commissioner questioned Mr Stuart Oliver on many matters but we do not consider it necessary to detail them here.  It is apparent that he failed to impress her:- 


“I am bound to say, Mr Oliver, that I find your answers to be odd.  What I find is that the answers that you give to me are always well presented, well rehearsed, but seem to me – I do not whether it is your style, and this is why I am duty bound to raise it – seem to be lacking in substance.  There seems to be the right answer for the right question all the time and I do not mean that in a complimentary way, Mr Oliver, and I feel as the Commissioner who is responsible for assessing you and your conduct, I find it odd because you are the Transport Manager, you are the person who has to put proper procedures in place and I just find it odd that with your history, your company’s history, I mean your company’s history, that you did not say to me, well, when this came along and we saw that there was a problem, we thought we had better sort it out.  Your answers just seem to me to be too off pat and I am trying to be fair to you, Mr Oliver, I am trying to tell you what my concerns are so that you can answer them and hopefully allay them.  I do not know whether it is a style thing but I do not seem to be able to get to the root of what has been happening in this company.  Now, explain it to me.  Put some flesh on the bones, just as I asked VOSA yesterday to put some flesh on the bones, put some flesh on the bones.  Tell me when the staff come in and tell you these.  Do you do it over a cup of tea?  Do you do it over a pint?  Is it a quick rush while you are doing something else?  Tell me about it.”
63.
This criticism of Mr Stuart Oliver was carried through into the Traffic Commissioner’s decision:- 


“I am satisfied, so that I am sure, that none of the answers, which Stuart Oliver gave to me, put “any flesh on the bones” or illustrated how he was exercising continuous and effective control as the Transport Manager.  I have considered this extremely carefully and have asked myself if this is a witness who is shy or nervous of the proceedings or who is inarticulate but I am satisfied, so that I am sure, that he does not fall into any of these categories.  I am satisfied, from the evidence I have heard, and from the facts of this matter, that Stuart Oliver is an intelligent businessman who has the ability to obtain and analyse detailed information should he wish to do so and I am satisfied, so that I am sure, that his “standard answers” were given in an attempt to satisfy me that everything was in order when in fact it was not.”

The Traffic Commissioner was also critical, both at the hearing and in her decision, of Mr Stuart Oliver’s failure to comply with his undertaking to supply monthly reports to her (see para 13 above).

Mr Humphreys’ Report

64.
 A further report from Mr Humphreys was provided.  He had again reviewed the systems in place.  After the close of the evidence the Traffic Commissioner expressed her concern about the length of time that the public inquiry had taken and about the many adjournments.

Submissions

65.
On 21 November 2003 the Traffic Commissioner heard submissions from Mr Hodgson and Mr Cunningham.  The Traffic Commissioner put her concerns to both advocates and invited them to deal with them.  Before the Traffic Commissioner finally retired Mrs Marion Oliver addressed her and told her of the effect of the investigation and hearings on the family.  The Traffic Commissioner concluded the hearing by expressing the hope that her decision would be ready by 31 January 2004.  

The Decision
66.
It is not surprising that this took longer than expected to complete.  The Traffic Commissioner had to review a mass of material and then to set it out in a comprehensible form.  This she has certainly done, with annexes as mentioned above.  After narrating the background and the evidence she reviewed the legal submissions and then made her various findings  Again, we propose to be selective.  

Compliance with Drivers’ Hours and Tachograph Regulations

67.
When making findings about compliance with drivers’ hours and tachograph regulations the Traffic Commissioner concluded:- 


“…..  I have formed the view, taking all factors into account, that Marion Oliver is a key figure within the William Martin Oliver organisation.  I have also formed the view, taking account of all the circumstances, factors and evidence in this case, that Marion Oliver is not only in overall financial control of the partnership and that not only does she hold the purse strings, but also that she has an in depth and detailed knowledge of the financial matters of the partnership.  ….


“…..



“I am satisfied, so that I am sure, that the scale of offending by the drivers in 1999 was so great and prevalent that all three partners either knew or should have known that the drivers were both failing to comply with the drivers’ hours rules and falsifying their tachograph charts.


“I am satisfied, so that I am sure, that all three partners either knew or should have known that the time sheets completed by the drivers were not always representative of the hours worked by them.  This has the effect of putting the partners on notice that they were employing dishonest drivers.


“I am satisfied, so that I am sure, that the payment of the wages to the drivers from the time sheets imparted knowledge to the three partners that the time sheets and the tachograph charts were not true reflections of work carried out by the drivers.  I am satisfied that in particular Stuart Oliver and Marion Oliver were aware of this, yet chose not to take action to remedy the situation.

“I am satisfied, so that I am sure, that employees of the partnership both knew what was happening with the drivers and discussed it with Stuart Oliver.  I find that he refused to take appropriate action and to bring an end to the malpractice.  I find that his motive for doing so was to ensure that he did not compromise his ability to operate the partnership’s 

contracts in the marketplace and that he put commercial gain above compliance with the drivers’ hours rules and tachograph regulations.


“I am satisfied, so that I am sure, that this culture of the falsification of tachograph charts and completion of time sheets with incorrect information was endemic throughout the partnership and driving fraternity and that it was allowed to continue unchecked.  I have concluded that there was a culture within the partnership of drivers being able to claim and be paid for whatever hours they specified on their time sheet and that the partnership allowed the Traffic Controllers to rely upon assertions by the drivers as to whether or not they were able to comply with the drivers hours rules and regulations.”

68.
In considering the position of each partner the Traffic Commissioner found:-


“I have considered the position of each partner with regard to the above and have concluded that all three partners either were aware or should have been aware of the circumstances referred to above.


“In particular I find that Stuart Oliver is the managing partner and as such has been and remains responsible for making major decisions.  I find him to be the “brains” of the partnership.


“I find the Marion Oliver has been and remains responsible for dealing with the financial aspects of the partnership ranging from matters as minor as petty cash to as major as dealing with the accountant.  I am satisfied that she knew exact details of the amounts of wages paid to drivers and that she knew that time sheets were not being completed honestly by drivers.  This should have put her on notice to make proper enquiry of her partners and not to turn a blind eye to the obvious.


“I find that Martin Oliver was content to delegate responsibility for compliance with the drivers’ hours’ rules and tachograph regulations to his son and to delegate responsibility for the finances to his wife.  I am satisfied, so that I am sure, that he turned a blind eye to the obvious with regard to the activities of the drivers.  I have considered this carefully and remind myself that Martin Oliver is specified on the operator’s licence as a Transport Manager and therefore should have continuous and effective control as required by the 1995 Act.  I am satisfied so that I am sure that Martin Oliver has not been carrying out the role of Transport Manager properly since at least December 1999.”

69.
The Traffic Commissioner then considered the assurances given for the future:- 


“Having taken account of the past failure to comply, I must then consider the present position and the future assurances given to me by the operator.  In my discussions with the advocates I suggested that this was the very nub of the case in this regard.  I make it clear that it is not my role to punish operators for past failures to comply with the drivers’ hours’ rules and tachograph regulations.  That is the role of the criminal courts, if appropriate.  My role is to ensure compliance with the legislation and the undertakings and in doing so I must assess whether the operator is both able and willing to comply with its obligations.  In carrying out this test I must look at, not only, the operator’s past failings but also it future intentions.  In this case I am satisfied, so that I am sure, that the partnership, in particular through Stuart Oliver, has failed, and has failed to a significant extent, to alter its procedures to ensure such compliance.  I refer to the evidence above regarding memos sent by Stuart Oliver and advice tendered by Mrs Bainbridge.  Despite the partnership being put on notice in April 2000 of potential problems the operator failed to act.  It failed to act in January 2001 when it was again put on notice and it failed to act again in 2003 by the proper and rigorous enforcement of the disciplinary system that Gordon Humphries had implemented.

“I am satisfied, so that I am sure, that the operator was and still is prepared to put commercial gain above compliance with the drivers’ hours’ rules and tachograph regulations.  The partnership has never demonstrated to me a willingness to comply.  As stated earlier, the evidence of Stuart Oliver on the final day of the Public Inquiry was, and remains, significant and his evidence graphically illustrated to me that he was doing nothing more than paying lip service to the operator licensing requirements.”

Maintenance

70.
The Traffic Commissioner accepted that the service sheets were authentic and that the work had been done at the time it was said to have been done; but she was not satisfied that all the safety inspection sheets were authentic.  Moreover, she had real doubts about the authenticity of the preventative maintenance inspection sheets.  She concluded:- 


“I have concluded that the operator did not at the time have the necessary and correct systems in place to ensure not only that regular preventative maintenance inspections took place but also that the work carried out on the vehicles was properly documented.  I make it clear, for the avoidance of doubt, that I am satisfied that the operator was “maintaining” the vehicles in that they were being regularly serviced and work was being regularly carried out on them to ensure the efficient running of the operation.


“…..



“I am satisfied, so that I am sure, that Stuart Oliver, as an individual, allowed commercial considerations to take precedence over the implementation of a proper regular preventative maintenance inspection regime.


“I am satisfied, so that I am sure, that William Oliver, as an individual, failed and failed to a significant extent to exercise proper control over the maintenance arrangements with regard to his role as Transport Manager.  I have concluded that he is not capable of exercising effective control in the future.”
Repute

71.
The Traffic Commissioner was satisfied that the Partnership knew of the discrepancies between the tachographs and the timesheets:-



“…..  I reject the partnership’s evidence that they did not have knowledge about this.  This is a close family partnership and I am satisfied, so that I am sure, that all 3 partners were complicit in their dealings with and approach to the drivers’ non-compliance.  I find as a fact that this culture of non-compliance was common throughout the partners and the partnership.


“The partnership failed to take appropriate action after the event to put an end to the non-compliant action by the drivers and that the reason for this was that the partnership was too concerned with keeping the wheels of the vehicles turning rather than reviewing the situation to ensure full compliance with the operator licensing legislation.


“That when the Vehicle Inspectorate conducted their investigation the partnership (and I am satisfied that all partners must bear responsibility for this) obstructed the investigation.  Further, I am satisfied, so that I am sure, that the partnership through each of its partners did not co-operate in the police interviews and sought to evade responsibility.”


She went on to find that the provision of reports by the external consultants, Mr Humphreys and Mr Maclean, was “a cynical response to the calls to public inquiry and were not indicative of a change of culture within the organisation”.

72.
The Traffic Commissioner asked herself the question whether the Partnership would be likely to comply with regulation in the future:-  



“Further I am satisfied that the operator has the resources and indeed has every resource available to comply but I am satisfied that this operator partnership is not willing to comply with the regulations.  The proportionality principle asks me to consider whether the operator’s actions and the breaches that I have found as set out above justify putting the operator out of business.  This is a complex question weighing heavily upon the shoulders of the Commissioner determining the matter.  In a case such as this the Commissioner must not just ask themselves whether the breaches justify putting the operator out of business although that of course is the crucial question.  Parliament intended that Traffic Commissioners should have the power to take a licence away if the operator does not satisfy the repute requirement.  The Commissioner will only take this action in cases where the operator both cannot and will not comply.  If an operator would comply a Commissioner would not revoke the licence whether under the Section 26 or Section 27 considerations.  In this case I am satisfied that the partnership will not comply.”

73.
The Traffic Commissioner went on to conclude that the partners had lost their repute:-

“William Martin Oliver is not able to comply with the obligations.  He has not complied for many years.  The submissions made by Mr Cunningham have merit in the case of a partnership with no adverse history but in this case the partnership has many convictions, a previous Public Inquiry and serious breaches and it is therefore insufficient for a father to delegate his legal responsibility to his son.  William Oliver should have checked and should have continued to check the position.  He has taken income from the partnership but has not taken on the mantle of responsibility that runs parallel with this.  I am satisfied, so that I am sure, that his failings are so serious and his inability to comply in the future is so serious as to take him out of the business of operating commercial vehicles.  Consequently, I make a direction that he no longer satisfies the repute requirement.


“As far as Marion Oliver is concerned, despite her outward appearance and demeanour, I am satisfied that within lies a lady of steely determination with a detailed knowledge of the business.  As stated earlier she either knew or colluded with Stuart Oliver and turned a blind eye when she felt it appropriate so to do.  Again Mr Cunningham’s submissions are appropriate if there are no previous breaches but like her husband she has had a previous Public Inquiry, a number of convictions and she had knowledge that the drivers were being dishonest.  Like her husband she has benefited by receiving the income from the business and as Mr Cunningham said with her husband she “holds the purse strings”.  She has not displayed to me any evidence at all of changing her position or implementing new procedures and her conduct is so serious as to make her exclusion from the business of operating commercial vehicles a necessity.  I make a consequent order for the loss of her repute.


“As far as Stuart Oliver is concerned he is the managing partner, he is the brains of the partnership and he is the controlling influence.  As stated earlier I am not satisfied as to his approach.  I find him to be manipulative in his evidence and deceitful in his evidence to me and his dealings with the Vehicle Inspectorate and police.  I find that he has allowed himself to put commercial gain above operator licensing compliance and he has put his own needs above those of his drivers to whom he has a responsibility.  Like his father and mother his benefiting from the profits of the partnership as an employer bears with it a burden of responsibility of ensuring the employee’s welfare.  No evidence whatsoever of that has been produced to me.  He has displayed a culture of falsification, excessive driving hours, insufficient rest periods, false time sheets and this has resulted in drivers thinking that they could escape detection with all that this entails.  The drivers 

consequently found themselves in a similar frame of mind allowing commercial gain to take precedence over road safety and their activities continued unchecked leading to more driving, more hours on the road and less rest.  The matters go directly to the heart of road safety and fair competition.


“But as stated earlier I have asked myself what of the future as well as the past?  Is Stuart Oliver a changed man?  Has he learnt from his previous mistakes?  Will he comply now?  The answer to all of those questions is in the negative based on the evidence set out above.  Can I trust him with a licence?  Is his past conduct and his likely future conduct so serious as to warrant me taking him out of the business of the operation of commercial vehicles?  I have determined that I would fail in my duty as a Traffic Commissioner if I did not take him out of the industry.  He has jeopardised road safety, he has displayed to me a contempt for the concept of fair competition and road safety.  He has not changed his approach since he became aware of the convictions, adverse maintenance investigations and Vehicle Inspectorate concerns regarding the drivers’ hours’ rules and tachograph regulations and whilst he asked me to accept that the Public Inquiry is a salutary lesson I have concluded that he does not regard it as such.  He regards the Public Inquiry as an opportunity to make promises to me which he has no intention of carrying out.  As stated repeatedly by Traffic Commissioners the operator licensing system is based on trust, the licence being given initially on the basis of the assurances given by the licence holder.  I find his promises to be empty, meaningless and lacking in substance.  I am satisfied that it is entirely proportionate to make the resultant orders removing him from the operation of commercial vehicles.”

74.
The Traffic Commissioner then made detailed orders for revocation under ss.26 (convictions, prohibition notices and failure to comply with undertakings concerning drivers’ hours’ and tachograph rules and maintenance) & 27 (repute and professional competence) of the Act and for disqualification of each of the three Partners from holding or obtaining an operator’s licence in all traffic areas for an indefinite period (s.28).

Subsequent Hearings
11 March 2004 

75.
A hearing took place on 11 March 2004 when the Traffic Commissioner announced that her decision was complete.  She enquired about the likely start date of the criminal trial.  This was discussed and Mr Cunningham and Mr Hodgson applied for the publication of her decision to be delayed until the conclusion of the criminal trial.  The Traffic Commissioner gave an oral ruling in which she granted the application.  She set a date for a further hearing in late May.

30 June 2004 

76.
The Traffic Commissioner was informed that the jury had failed to agree on 10 June 2004.  A new trial was unlikely to be listed before January 2005.  Mr Hodgson and Mr Cunningham then renewed their previous application, to delay publication of the decision.  The Traffic Commissioner pointed out that the position had changed in that the evidence had now been heard in “an open forum, namely the Crown Court”.

77.
The Traffic Commissioner stated that she thought it desirable that the Partnership should know the result of the public inquiry.  Mr Hodgson and Mr Cunningham then repeated their application for the publication of her decision to be delayed until after the criminal trial.  The Traffic Commissioner adjourned to consider the matter overnight.

1 July 2004 

78.
The hearing reconvened on 1 July 2004 and the Traffic Commissioner gave an oral ruling in open court.  She reviewed the history and concluded that by reason of public interest and that the evidence had now been heard in open court it was inappropriate for the publication of her decision to be further delayed.  She announced her decision to revoke the licences and to disqualify the three Partners.  The orders were to take effect at 2359 hours on 31 October 2004.  The Tribunal subsequently granted a stay of the orders until the hearing of the appeal but ordered that this be expedited.

The Appeal: Mr Hodgson’s Submissions
79.
Mr Hodgson’s submissions were fully set out in a skeleton argument, as were those from Mr Cunningham and Mr Quigley, and we are grateful to all of them.  

The Effect of Concurrent Criminal Proceedings

80.
Although Mr Hodgson accepted that the hearing of the public inquiry had gone ahead and that any complaint now about the Traffic Commissioner’s failure to grant an adjournment was academic he nevertheless asked us to comment on the position, for future guidance.

81.
We were referred to R v. Institute of Chartered Accountants in England & Wales and Others, ex parte Brindle and Others (1994 BCC 297)  in which Price Waterhouse were the subject of disciplinary proceedings by their regulatory body while litigation was continuing between the firm and the liquidator of BCCI. The Divisional Court had held that “there was no real risk of injustice which would entitle the court to intervene so as to prevent the Institute’s performance in the public interest of an important investigative procedure which was part of a supervisory function underpinned by statute, especially as the procedure was to be performed in regard to a uniquely spectacular and serious banking failure”.  The Court of Appeal allowed the appeal on the grounds that “in the light of all the considerations, the court was satisfied that the serious prejudice to Price Waterhouse, leading to a very great risk of injustice, outweighed the countervailing considerations”. 

82.
It is self evident that the issues involved in the Brindle case were very different from those in the present case: first, the concurrent proceedings here are criminal; and, second, the present regulatory process has at its heart the safety of the public.  It is obvious that drivers who work excessive hours may cause accidents and that in these circumstances there is an urgent public interest in resolving the issues.  In his reference to dishonesty we think that this type of situation was foreshadowed by Hirst LJ (@ 310):-


“When assessing the weight of the considerations on the institute’s side of the scale, the intrinsic importance of the disciplinary process is clearly a very significant but not an overriding factor; it will also be necessary to evaluate the degree of public importance of the case under consideration, the seriousness of the allegation of professional incompetence and/or processional misconduct, and the urgency of their resolution in the disciplinary context.  Thus, for example, allegations of dishonesty or other professional malpractice which, if proved, would be likely to lead to the striking off of a member, must clearly weigh heavily or perhaps even overwhelmingly on the institute’s side of the scale.”

Regulation would be turned on its head if disciplinary proceedings could only be taken in the less serious of cases, where there are no concurrent criminal proceedings.  We have no doubt that in this case there was an urgent need for regulation to proceed.

83.
Each case turns on its own facts and we hope that cases of this sort are rare.  It was appropriate for the Traffic Commissioner to address the issue of prejudice to the Partnership and we think that she achieved this well.  Of course, the effect of limiting the VI’s involvement to the giving of evidence alone meant that the Traffic Commissioner was denied the assistance of the VI’s advocate, which representation the Tribunal has always recognised to be advantageous.  Overall, we think that the Traffic Commissioner was aware of the competing interests of regulation and of prejudice to the Partnership at every stage and that her approach cannot be faulted.  

Conduct (1) – Cross-examination by the Traffic Commissioner

84.
The Traffic Commissioner’s conduct was also attacked on the basis of its interventionist nature and, in particular, on the manner of her questioning.  Examples were given to us of occasions when she put documents to Mr Nicholson and asked for his comments on them, with leading questions.  We have considered the examples given, and the transcript generally, and are satisfied that at no time was the Traffic Commissioner’s conduct unfair.  She was entitled to ask leading questions and had to ensure that the case against the Partnership was properly tested, since the VI’s representative had been required to withdraw.  

Conduct (2) - 
The Traffic Commissioner’s Personal Inspection of Documents

85.
Mr Hodgson’s next criticism of the Traffic Commissioner’s conduct was that she had personally inspected many of the maintenance documents.  We were taken through examples of comments by the Traffic Commissioner to the effect that she was reluctant herself personally to investigate and Mr Hodgson submitted that the Traffic Commissioner should have stood by her rules once she had set them.  His initial submission was that the Traffic Commissioner had had numerous documents taken into her room and that after looking at them she had failed to declare her views on them or to enable the Partnership to comment on them.  However, after the midday adjournment Mr Hodgson changed his ground.  He took us to passages in the transcript where the Traffic Commissioner had indeed put her concerns to Mr Nicholson and he abandoned the submission.  He later revived it because he said that the Traffic Commissioner had left her conclusions “in the air”.  We have to say that we disagree.  The exclusion of the VI had the effect of restricting the help available to the Traffic Commissioner in investigating issues.  We are satisfied that her conduct throughout was directed towards the ascertainment of the truth: she was transparent in all that she did and continually offered adjournments if these were required.  In most instances Mr Hodgson chose to proceed; but these were an advocate’s decisions, which we do not criticise, because adjournments can have the effect of highlighting an ineffectual response.  

Conduct (3) – The Acceptance of Written Statements

86.
The next criticism of the Traffic Commissioner’s conduct was that she had accepted evidence from witnesses who had not been tested in cross-examination.  Thus, she had not seen Mr Scott who we were told had been granted immunity from prosecution by the 

VI.  We have referred above to many of the statements which were made available and it would obviously have been preferable if all their makers had been called as witnesses.  However, traffic commissioners cannot compel the attendance of witnesses and the Traffic Commissioner had to do the best she could with the evidence available.  It was for her to decide how much weight should be attached to the statements; and it is plain from her decision that she approached her task with care.  Again, we are satisfied that there is nothing in the point.

Conduct (4) – The Significance of Stephen Armstrong.

87.
The next submission was that the Traffic Commissioner had wrongly taken into account the Partnership’s connexion with Mr Armstrong, who was said to have had a history of non-compliance as an operator.  Mr Hodgson suggested that there was no evidence of this before the Traffic Commissioner and that she must have had access to documents which had not been supplied to the Partnership.  However, he then told us that in fact he had been provided with Mrs Bainbridge’s statement in the Revilo case, with its reference to Mr Armstrong.  The Traffic Commissioner did not go beyond this and we are satisfied that she was not at fault.

Conduct (5) – Time Pressures

88.
The last criticism of the Traffic Commissioner’s conduct was that she had so put herself under pressure of time as to affect the fairness of the hearing.  We were taken through extracts from the transcripts when adjournments and hearing dates were being discussed and it was suggested that the Traffic Commissioner gave the impression of being in a hurry.  We do not agree.  Of course, the fixing of dates inevitably requires consideration of diaries, with reference to other bookings.  At times the Traffic Commissioner went into more detail than perhaps was necessary but we think that this was part of her general transparency of approach: in a long case a degree of informality is to be expected.  We were referred to one exchange in which the Traffic Commissioner had said that she would have to leave promptly after the midday adjournment to drive to an engagement elsewhere.  She asked if anyone would mind if she ate her sandwiches while in court and Mr Hodgson submitted that this gave the impression of her being in a hurry.  We have to say that we regard this particular incident as unedifying.  But we are satisfied that there was no unfairness in what the Traffic Commissioner did.  On the contrary, she was endeavouring to fit the work into a busy diary in order to reach a conclusion.  We think that this particular point was misconceived and regret that it was pursued.

Proportionality

89.
Mr Hodgson’s main submission was that the Traffic Commissioner had failed to apply the correct test as to proportionality.  He submitted that she had “put the cart before the horse” by making findings of fact and in balancing the positive and negative features of the evidence before considering proportionality.  We do not agree.  We have quoted from her decision (see para 72 above) and think that she did indeed address the issues correctly.  Mr Hodgson recognised that her conclusion on whether the Partnership was likely to be compliant in the future was at the heart of the case.  He reviewed the many recent improvements and submitted that her conclusion was plainly wrong.  But we think that he overlooked the impression made by the Partners as witnesses.  The Tribunal has 

referred many times (and most recently in 2003/315 McCaffrey & Others) to Lord Hoffman’s comments in Piglowska v. Piglowski (1999 1 WLR 1360; 1999 2 AllER 632 HL) where he refers to the advantage which the first instance judge has in seeing the witnesses and in the evaluation of evidence generally.  At the end of the day we think that the crucial evidence here was that of the Partners themselves.  Having seen and heard them as witnesses, the Traffic Commissioner concluded that they would not be compliant in the future.  We think that there was abundant evidence to support this view and that her findings are unassailable.

Omissions

90.
Mr Hodgson submitted that the Traffic Commissioner had failed to take into account or to give sufficient weight to numerous pieces of evidence.  He then listed the many improvements that have been made, the many positive features which were in the Partnership’s favour, and the reports of Mr Humphreys and Mr Maclean.  In reality this was a submission that the Traffic Commissioner exercised her discretion in such a way as to be plainly wrong.  We are satisfied that she had all of these matters in mind and that they were all taken into account.  As we have said, the crucial evidence was that of the Partners themselves, with her overall conclusion following the impression that they had made upon her, in the light of all the other evidence.

Misdirections

91.
Under this heading Mr Hodgson submitted that the Traffic Commissioner had misdirected herself because, for example, “the Traffic Commissioner does not appear to understand the difference between service and preventative maintenance inspections”.  Three extracts from the transcript were cited to us but we do not think that this lack of understanding, if any, was carried through to her decision or that anything turns on it.  It was also submitted that Mr Stuart Oliver’s evidence was given too little weight and that too much weight was given to written evidence, including Mrs Bainbridges statements.  We think that these submissions are repetitious of previous submissions, to which we have already given answers.  We do not agree with them.

Inconsistencies

92.
The next submission was that the Traffic Commissioner’s findings “were inconsistent and against the weight of the evidence”.  Mr Hodgson submitted that it was not enough for her to read everything, as she said she had, but that she was required to list everything on which she relied.  He listed various matters which, he said, ought expressly to have been mentioned.  He went on to submit that:-


“The finding that the Partnership have not demonstrated a willingness to comply and merely ‘pays lip service to the operator licensing system’ is against the expert evidence and evidence as to the systems as at the date of hearing in November 2003.  The Traffic Commissioner throughout refers to there being no change in the ‘culture’ if the evidence of the independent experts is accepted, and the evidence of Stuart Oliver is accepted, then the Traffic Commissioner has misdirected herself.”

We think that this submission answers itself.  The Traffic Commissioner rejected Mr Stuart Oliver’s evidence as to future compliance and found that the expert’s reports were a “cynical attempt” to persuade her that compliance was likely.  We think that she was entitled to make her findings and we do not think them to be plainly wrong.

The Position as at November 2003

93.
Mr Hodgson submitted that the Traffic Commissioner had failed to take into account that the role of transport manager can be fulfilled by delegation to others.  He relied on the decision of the Court of Appeal in Re. AngloRom Trans (UK) Limited (2004 EWCA Civ 1043; 2004 All ER (D) 615).  Of course, we accept that a transport manager cannot do everything himself; but so far as his “continuous and effective responsibility for the management of the transport operations of the business”, as defined under s.58 of the Act, is concerned, this duty is personal to him and is non-delegable.  As is stated in the note to the report of the AngloRom case in the Digest on the Transport Tribunal website (www.transporttribunal.gov.uk) it seems that the Court of Appeal was not referred to decisions such as 2003/258 J Cowan (“where it was held that a transport manager who is overridden by an operator is obliged to give a written warning and then to resign, rather than to carry on when unable to perform his duties”).  We have to say that we have difficulty with the Court of Appeal’s comment:-

“A finding, as here, that the transport manager could not carry out his duties because the managing director insisted on taking over from him, may have adverse repercussions for the Company, but it does not justify a finding of loss of good repute as against the manager.”
If a transport manager has been overridden by the managing director so that he cannot carry out his duties, we think that he is obliged to take action and, if necessary, to resign.  But nothing turns on this point in the present case because of the Traffic Commissioner’s findings that the experts’ reports were “a cynical attempt” to demonstrate compliance.  She did not accept that there would be proper compliance by anyone on the Partnership’s behalf, with the submission as to delegation thus being irrelevant.

Disqualification

94.
Mr Hodgson’s last submission was that the indefinite period of disqualification was disproportionate.  But we think that this overlooks the Traffic Commissioner’s conclusion (as quoted above in para 73 above) that the Partners must be taken out of the industry.  In the circumstances indefinite disqualification was both proportionate and necessary.  For the same reason we do not consider it appropriate to remove the direction under s.28(4) of the Act by which revocation may follow if Mr Stuart Oliver becomes a director of or holds a controlling interest in a company, or operates vehicles in partnership with a person, holding an operator’s licence.  Mr Hodgson invited us to do this but we regard the removal of the direction as being a matter for the Traffic Commissioner when the relevant facts are known.  By so stating we do not intend to give any encouragement as to Mr Stuart Oliver’s prospects of success in an application under s.28(6) of the Act.  

Mr Cunningham’s Submissions
95.
Mr Cunningham adopted Mr Hodgson’s submissions.  He then submitted that a distinction should be drawn between the responsibility of the Partners, with Mr Stuart 

Oliver bearing the largest share.  After a question from the Tribunal he asked for a short adjournment and then said that he had express instructions not to pursue this submission.  We think that this was wise.  Although it is obvious that in recent years Mr Stuart Oliver has been more active than his parents, it has to be said that the culture of non-compliance was deep-seated and of long standing.  We think that the Traffic Commissioner was correct to make no distinction between the Partners.

Conclusion
96.
We can understand the Partnership’s wish to appeal but have to say that this was a bricks without straw exercise.  On the facts this is a very bad case and the Traffic Commissioner’s conclusions are amply supported by evidence.  We have set out the narrative at length so that the course of the hearings can be understood.  We think that the Traffic Commissioner’s conduct throughout was both transparent and fair.  Bringing our own experience to bear we also think that her conclusions were both proportionate and necessary.  Accordingly, the appeal is dismissed.

Orders

97.
We make the following orders:

(i)
The appeals are dismissed;

(ii)
The orders made by the Traffic Commissioner will take effect at 2359 hours on 30 April 2005.  The Partnership has already had many months in which to consider the position but this is to allow an orderly rundown/changeover of the business.  

(iii)
Publication of the Tribunal’s decision is restricted to the Traffic Commissioner and to the Partnership and their advisers until the end of March 2005, or until the final verdict of the jury in the criminal trial, whichever is earlier, or until further order.  Mr Hodgson is required to keep the Tribunal informed of the position and liberty to apply to the Tribunal for an extension of this restriction is granted.  However, the restriction may be removed if the start of the trial is delayed.

The Appeal by Revilo Logistics Limited

Background

98.
The factual background to this appeal appears from the documents, the transcripts of the public inquiry and the Traffic Commissioner’s decision.  The latter was amended to remove reference to financial detail and it is to this amended decision that we refer.

99.
We do not set out the full background again but it is to be noted that the police and the VI interviewed Mr Stuart Oliver on 5 February 2002, Mrs Marion Oliver on 20 February 2002 and Mr Martin Oliver on 22 February 2002.  All three were further interviewed on 1 March 2002.  On 4 February 2002 a company called Ashstock Limited was incorporated.  On 8 March 2002 this company changed its name by special resolution to Revilo 

Logistics Limited.  Mrs Katharine Oliver chose the name, which is, of course, the word Oliver spelt backwards.

100.
On 8 April 200 applications for operator’s licences were received by the Traffic Area Offices.  The applications gave a correspondence address of Lea Riggs, Bardon Mill, Hexham, which is the matrimonial home of Mr Stuart Oliver and Mrs Katharine Oliver.  She signed the application forms and she and Mr Stephen Armstrong were stated to be Revilo’s directors.  The applications were for 59 vehicles and 112 trailers in the North Eastern Traffic Area and 8 vehicles and 75 trailers in the North Western Traffic Area.  An application was also made to the Scottish Traffic Area for 22 vehicles and 45 trailers.  Mrs Katharine Oliver was the nominated transport manager.  The operating centres were those used by the Partnership.  An application for an interim licence was refused on 23 September 2002 when the Company was informed that the Traffic Commissioner intended to hear the applications at a public inquiry.

101.
On 11 March 2003 the Company was formally called-up to a public inquiry on 31 March 2003.  The letters required the Applicant to provide audited business accounts, bank statements and details of any overdraft facility.  The Company was informed that it needed to show access to £239,400 to satisfy the requirement of financial standing.  On 20 March 2003 Mrs Katharine Oliver replied that as the Company had not yet started to trade there were no accounts to forward; but other financial documents were sent.  On 26 March 2003 an application to adjourn the public inquiry was made to Mr Macartney on the basis that the Revilo public inquiry should not be dealt with before the conclusion of the Oliver public inquiry.  An adjournment was granted, although Mrs Katharine Oliver subsequently stated that the application had been made without her consent.  At this stage Mrs Bell took over from Mr Macartney.

The Public Inquiry – 30 July 2003

102.
The first hearing took place on 30 July 2003 and was held in camera.  Mrs Bainbridge gave evidence and expressed her concerns that the culture within the Oliver Partnership was “so deep-set that a new broom would not be able to sweep clean”.  After this evidence had been concluded the Traffic Commissioner asked if the Company’s then solicitor and Mrs Katharine Oliver knew that the public inquiry relating to the Partnership had been adjourned until October for further consideration of maintenance records.  They did not know and agreed with the Traffic Commissioner that the Revilo public inquiry ought also to be adjourned so that the issues relating to the Partnership could be resolved first.  The adjourned hearing for the Revilo public inquiry was fixed for 17 October 2003.  This date was subsequently vacated by reason of the slow progress of the case relating to the Partnership.

The Public Inquiry – 5 August 2004

103.
A directions hearing for the public inquiry was held on 5 August 2004, when Revilo was represented by Mr Quigley.  The Traffic Commissioner was informed that there was to be a re-trial of the criminal trial on 17 January 2005.  The hearing went into camera and Mr Quigley addressed the Traffic Commissioner generally and in particular on the relationship between Mr Stuart Oliver and Mrs Katharine Oliver, whose marriage was in a “state of some tension” at the time.  Mrs Katharine Oliver gave evidence on this aspect 

and on the “catch 22” situation which existed, because she did not want to pay for accountants to “sort out all the corporate structure and the finance until I am aware that something is going to start …..”.  The Traffic Commissioner made it clear that she was unlikely to grant a licence if Mr Armstrong remained a director or if the Partnership provided maintenance services to the Company.

The Public Inquiry – 15 September 2004

Mrs Bainbridge

104.
The main hearing of the public inquiry took place on 15 September 2004.  Mrs Bainbridge gave evidence and adopted her statement.  She referred to the position of Mr Armstrong whose directorship was terminated on 6 August 2004 but who was still being held out as being expected to work for Revilo in the future.  He was then working as a traffic controller for the Partnership and also had his own operator’s licence for one vehicle.  Mrs Bainbridge had made recent enquiries and had found that the tachograph charts for this vehicle had 3000 kms missing.  Mrs Bainbridge continued to express her concerns about Mrs Katharine Oliver’s lack of independence but in cross-examination agreed that she had nothing against her personally or as a consequence of her previous work as a transport manager.

Mrs Katharine Oliver

105.
Mrs Katharine Oliver (dob 1961) then gave evidence.  She had submitted a full statement which she adopted.  She qualified as a chartered surveyor in 1988 and had worked in the civil service for 14 years.  She had been the holder of a LGV licence since 1994.  She obtained the national CPC in 1994 and the international CPC in December 1997.  She had been the transport manager for her family’s firm of JW Swann and Partners from 1994 until April 2003.  She first met Mr Stuart Oliver six years ago and married him in 2001.

106.
The Traffic Commissioner asked Mrs Katharine Oliver about the list of some 68 drivers annexed to her statement.  All were employed by the Partnership and it was said that they would all have the opportunity of working for the Company.  She had limited knowledge of the drivers or of arrangements at the Partnership’s premises, although the Company expected to make use of these, because she had not been involved with the management of the Partnership.  She referred again to the “catch 22 situation” and later said when asked if changes had been discussed with Mr Stuart Oliver:-



“It has been discussed and there are so many issues and so many what ifs that really until I am aware of what the outcome will be I cannot make any definite plans.”

She was asked about Mr Stuart Oliver’s likely involvement in the future and said that it was a possibility that he would continue in warehousing.  She thought that Mr Martin Oliver and Mrs Marion Oliver would also expect to continue in this, as owners of the premises.  They would be Revilo’s main customer.  She said that it had now been decided that Revilo would undertake the maintenance of its own vehicles.

107.
Mr. Quigley asked about “the sale and purchase of a business which is the undertaking of the Partnership”.  He suggested that leases of premises and contracts with employees could not be done “until the Company knows that it has got a licence”.  Mrs Katharine Oliver agreed and said:-


“A.
There are basic items like the preparation of a lease and then paying stamp duty on it.  I’m not going to pay that if I don’t know if it’s all going to be granted and happen.


“MR QUIGLEY:
The words chicken and egg come to mind.”

The hearing then went into camera to consider financial matters.  We do not go into detail but it was mentioned that accountants had had meetings to discuss ownership of vehicles and, again, this aspect could not proceed until the final position of the Partnership was known.  Mrs Katharine Oliver was asked about pressure from her mother-in-law, Mrs Marion Oliver, and said that they were not on speaking terms as a result of personal problems between Mr Stuart Oliver and herself.  She was later asked:-



“THE TRAFFIC COMMISSIONER:
But the money situation would mean that you were inextricably linked with them?


“A.
Yes and no because I will have my own independent money and I still have my independence in that I have property 15 miles away from where we live, so I am not inextricably linked totally and yes, I could walk out the door.  I could get a job somewhere else but I do like a challenge and I want to prove, I know Mrs Bainbridge means nothing to me, but I want to prove that she is wrong and that this culture that she envisages can be changed.  I want Martin Olivers to be the firm, sorry, Revilo Logistics to be the firm that people want to come and work at because they know that they will be well paid and they will be looked after.”


As to Mr Stuart Oliver Mrs Katharine Oliver was asked:-



“THE TRAFFIC COMMISSIONER: ….. how do you know that you are going to be able to tell him how it is going to be and that he is going to listen, and that the drivers and the traffic planners and Stephen Armstrong are not going to show their loyalty to Stuart instead of to you?


“A.
Because he will know that if I’m not in charge I can pull the plug at a moment’s notice.


“Q.
How can you pull the plug?


“A.
I could take the steps to remove myself.  I could close it down.  Until the situation arises I can’t honestly say what I would do, but I am going into all of this with my eyes wide open.”


Mrs Katharine Oliver told the Traffic Commissioner that she was not putting any of her own money into the venture and was later asked:-



“THE TRAFFIC COMMISSIONER:
….. have you considered the position as to what would happen if your relationship with Stuart did end and you were still inextricably linked to the Oliver family by these complicated arrangements?


“A.
Because we have currently looked at it and I would probably be able to get out okay in the current situation.  Who knows what will happen in the future?”

Submissions
108.
The hearing continued in open court and Mr Quigley addressed the Traffic Commissioner.  He emphasised that everything proposed by Mrs Katharine Oliver was in good faith and that there was no reason why she should not be successful in running the Company independently of the Partnership in the future.

The Decision
109.
The Traffic Commissioner reserved her decision and completed it on 1 October 2004.  She set out the history and reviewed the evidence.  We think that the crucial passage is as follows:-


“124.
Having conducted the balancing exercise and crystallised the relevant issues I have concluded in this case that the only factor which is different from the material findings I made with regard to the Oliver’s partnership is the installation of Katharine Oliver as the Managing Director of Revilo Logistics Limited, a company formed as a contingency plan.  Everything else remains the same as it did previously.  Having made those findings of fact the question must therefore arise as to whether the installation of Katharine Oliver is going to be sufficient to bring about the culture change that has been referred to earlier at pages 23 & 24.  I must also consider whether the positive factors outweigh the good (sic) so that the licence can be granted.


“125.
Mr Quigley asserts, as does Mrs Oliver, that she is a “new broom” and that she has the determination, expertise and resources to bring about that culture change.  In this case I am not so persuaded.  I have concluded so that I am sure, that in this case where there has been and continues to be such endemic non-compliance that the mere installation of Katharine Oliver, with all of her links both marital, personal and financial with Stuart Oliver and his parents, will not be sufficient to bring about the requisite culture change.  I am satisfied, so that I am sure, that it will simply be “business as usual” for the drivers of the partnership who may transfer to the limited company, for the vehicles that were once leased by the partnership but are now leased by the company, for the operating centres that are still owned by the partnership but may be leased by the company and for the customers who were once served by the partnership but would now be served by the company.  The continued financial links of the partnership with Revilo Logistics Ltd and with Katharine Oliver will not enable there to be a clear division of responsibility and accountability and concerns will remain as to who is actually in control of the business.”

110.
The Traffic Commissioner went on to refuse the applications on the grounds of lack of repute and of appropriate financial standing (ss.13(1) & (3) of the Act): she also found that there were no satisfactory arrangements for ensuring that drivers’ hours’ rules were complied with (s.13(5)(a)), that there were no satisfactory facilities and arrangements for maintenance (s.13(5)(c)) and that there were insufficient financial resources to ensure the provision of satisfactory facilities and arrangements for maintenance (s.13(6)).

The Application to Review
111.
After receipt of the decision Mr Quigley wrote in asking for a review.  His letter raised numerous points, starting with the misspelling of Katharine (two 'a's and one 'e').  He raised other matters of factual detail but then went on to complain about the overall decision.  Thus:-


“As has been stated before the commercial aspects of the take over are entirely a matter for the parties and are not a matter for the Licensing Authority.  There was no evidence whatever that the Applicant Company would be subject to financial control and pressures from the Partnership.  It appears to be a leap in the dark to say so.  It appears indeed that the Licensing Authority has not understood the evidence which has been given at the Public Inquiry.  Mr & Mrs Oliver Senior will of course retain ownership of their own property.  It was proposed that long Leases would be granted with regard to the two warehouse facilities and to the office, yard and maintenance facilities.  It is not within the authority of the Licensing Authority to criticise the conveyancing aspects of the transaction or indeed stipulate the terms of those transactions.  Again as far as finance is concerned it was made very clear that the proposal was that the business of the 

Partnership would be acquired by the Applicant Company lock stock and barrel which included the debtors book.  It was made clear to the Licensing Authority that she had actually stated in the Olivers Decision that finance was not a problem.  If the Applicant Company is therefore taking over the entire undertaking including the debtors book the same must apply.”

Mrs Katharine Oliver had written to the Senior Traffic Commissioner and Mr Quigley also did so, copying his review letter on express instructions.  The Senior Traffic Commissioner replied by stating that Mrs Katharine Oliver’s recourse was to appeal to the Tribunal.

The Review Hearing – 20 October 2004
112.
The review hearing took place on 20 October 2004.  Mr Quigley went through the points raised in his letter.  The Traffic Commissioner agreed to make one or two factual changes but said that all other matters should be raised on appeal.  Mr Quigley was purporting to apply for review under s.36(1) of the Act but we are unable to see any reference to a failure to comply with a procedural requirement, which is the basis for such an application.  We think it right to say that the Traffic Commissioner showed commendable patience.

The Appeal: Mr Quigley’s Submissions
113.
Mr Quigley’s main submission was that Revilo's application complied with the relevant sections of the Act and that it was therefore entitled to a licence, in accordance with s.13(11).  He submitted that the Traffic Commissioner’s decision was perverse but we have to say that we think that his submission misunderstood the overall situation.  It is for an applicant to establish that it complies with the requirements of the Act eg. good repute.  In the context of this case this meant that Mrs Katharine Oliver had to establish that Revilo would be conducted independently of the three Oliver Partners, who had each been disqualified for an indefinite period from holding or obtaining an operator’s licence in any traffic area.  This is a situation with which the Tribunal is familiar (see eg. 2004/62 Dolphin Express Freight & Caravan Storage Ltd and 2004/127 BV Zainudeen T/a Langley Transport Services, which were referred to by the Traffic Commissioner). The issue was whether Revilo would be “fronting” for the Partnership.  In considering this the Traffic Commissioner was entitled to take into account all matters, including in particular “the commercial aspects”, despite Mr Quigley’s comments to the contrary in the application to review (see para 111 above).

114.
We have sympathy for the position in which Mrs Katharine Oliver finds herself and accept that her qualifications as a transport manager and her previous experience are impeccable, so far as they go.  She had taken positive steps by removing Mr Armstrong as a director and by deciding that Revilo would undertake its own maintenance.  Nevertheless, her problem was that the detailed arrangements for the operation of the licence were all in the air.  Thus, the finances were not only unsettled but such that Mrs Katharine Oliver could at any time walk away from them; and, if so, we have to ask, what would become of Revilo itself, the intended operator, and the licence?  Second, the scale of the intended operation was significantly in excess of her own experience.  She would inevitably be heavily dependant on others, to the most obvious of whom she was married.  

The skeleton argument states that Mrs Katharine Oliver would want Mr Stuart Oliver to be “involved with aspects of client contact and client acquisition” but we think that it would be very difficult to limit him to this in view of his previous role.

Mr Armstrong

115.
Another person on whom Mrs Katharine Oliver would depend would be Mr Armstrong in his intended position of self-employed traffic clerk and it was submitted that there was no reason to question his involvement with Revilo.  We disagree.  His long-standing employment by the Partnership and his own non-compliant history do nothing to support the submission that Revilo is independent of the Partnership and likely itself to comply with the drivers’ hours’ rules in the future.

Standard of Proof and Delay

116.
The Traffic Commissioner applied the criminal standard of proof throughout her decision and it was submitted that this was incorrect.  Of course, being civil proceedings it was unnecessary for the Traffic Commissioner to apply the higher standard; but she cannot be faulted for doing so.  Nor can she be criticised for delaying the hearing of the application and for giving her decision after the position of the Partnership had been resolved.  We think that if she had attempted an earlier determination the situation would have been even more uncertain.

Hearing by a Different Traffic Commissioner

117.
It was submitted that a different traffic commissioner should have heard the Partnership issues and the Revilo application.  We do not agree and regard it as desirable that the two public inquiries were heard by the same person.  In any event, no objection was taken at the time.

The Finances and the Commercial Arrangements

118.
Mr Quigley submitted that it was unreasonable for all arrangements to have been completed by the time of the application.  In principle we agree with this, so long as the necessary information was available.  However, the Traffic Commissioner was plainly entitled to investigate the details so as to ascertain the likely position in the future, especially as the proposal for Revilo had changed from being a traction only business to a full transfer of undertakings between the hearings on 5 August 2004 and 15 September 2004.  We have to say that the more that the Traffic Commissioner looked the more that she found, with the situation being far from satisfactory.

Perversity

119.
As we have said, Mr Quigley’s overall submission was that the Traffic Commissioner’s decision was against the weight of the evidence and that it was therefore perverse.  Again, we have to say that we disagree.  As in the case of the Partnership, the Traffic Commissioner had the opportunity of evaluating Mrs Katharine Oliver as a witness and 

she discusses her evidence over four pages in her decision.  We have quoted part of the Traffic Commissioner’s conclusion (see para 109 above) and have no doubt that the Traffic Commissioner was entitled to come to this view.  We have also to say that having considered all the material we agree with her.

Conclusion
120.
Accordingly the appeal is dismissed.  We make the same order as to publication of the decision as in the appeal by the Partnership.

Hugh Carlisle QC

21 December 2004
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