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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeals 2004/362 & 2004/72
Appeals by BRITANNIA HOTELS LIMITED
& ALEXANDER LANGSAM trading as BRITANNIA AIRPORT HOTEL
Before:
Jacqueline Beech







David Yeomans

John Robinson

ORDER

Sitting in London on 7 December 2004
UPON READING the decisions of the Traffic Commissioner for the North Western Traffic Area made on  29 January 2004 (A Langsam) and 16 September 2004 (Britannia Hotels Limited)
AND UPON HEARING Mark Laprell of Counsel instructed by Backhouse Jones Solicitors on behalf of the Appellants
IT IS HEREBY ORDERED that these appeals be ALLOWED and both Appellants be permitted to surrender their operator’s licences forthwith
Appeals 2004/362 & 2004/72
BRITANNIA HOTELS LIMITED

& ALEXANDER LANGSAM trading as BRITANNIA AIRPORT HOTEL

R E A S O N S

1. These were appeals from the decisions of the Traffic Commissioner for the North Western Traffic Area made on 29 January 2004 (Mr Langsam) and 16 September 2004 (Britannia Hotels Limited) when she revoked the Appellants’ PSV licences under s.17 of the Public Passenger Vehicles Act 1981 (“the Act”).  We heard the appeals separately but give a joint decision.
2. The factual background to the appeals appear from the documents, the transcript and the Traffic Commissioner’s written decision (Britannia Hotels Limited) and oral decision (Mr Langsam) and is as follows:

Britannia Hotels Limited

(i) Britannia Hotels Limited (“the company”) has held a restricted PSV licence since 1993; two sixteen seater vehicles are authorised on the licence.  Its operating centre was the Britannia Country House Hotel in Didsbury, Manchester.  The company also operated a number of mini-buses with less than eight seats.  Operation of these vehicles do not require an operator’s licence. The company’s vehicles were used for staff transport and for transporting guests and luggage to and from Manchester airport.  The company’s directors were Mr Ferrari and Mr David Smith and Mr Langsam, the second Appellant was a major shareholder.
(ii) On 30 March 1998, the Traffic Area issued a warning letter following an unsatisfactory maintenance investigation which highlighted non-compliance with the stated inspection frequency, non-endorsement of driver defect reports after rectification and one immediate and one delayed prohibition which had been issued during the course of the investigation.
(iii) On 22 January 1999, the Traffic Area issued a further warning letter following a further immediate prohibition being issued to one of the company’s vehicles.

(iv) On 10 July 2003, one of the company’s vehicles and a trailer were involved in a fatal accident on the M56 motorway.  Six passengers and the driver, Mr Taylor, were killed.  As a result, a police investigation was opened and VE Drabble and three other vehicle examiners undertook a maintenance investigation which took place over the three month period, July to September 2003.  Of ten vehicles examined during the course of the investigation, two vehicles received delayed prohibitions issued on 15 July 2003 and 20 August 2003.  The prohibition issued in relation to vehicle (X831 MFL) on 20 August 2003 was “S” marked and that vehicle also received an inspection notice.   The circumstances in which the vehicle received the prohibition were that it had been taken by Greater Manchester Police from the premises of the company’s maintenance contractor, where it had been awaiting inspection and repair; the prohibition was marked by the Vehicle Examiner “vehicle out of service at time of examination”.  Of the two trailers examined, one had defective brakes and loose axle mounting bolts (the accident trailer) and one had defects of an advisory nature.
(v) In relation to the company’s maintenance system, VE Drabble noted that the PMI sheets used were not of the correct format; the stated six-weekly inspection frequencies had been exceeded on two occasions; there were no inspection sheets available for the trailers; vehicles were being presented for annual test as Class V (private bus) instead of Class VI; vehicles had been operated without either a Certificate of Conformity (“COC”) or a Certificate of Initial Fitness (COIF) although both of the vehicles operated under the licence had manufacturers type approval which would meet the COC and COIF criteria; two vehicles had been altered by the addition of tow bars without appropriate authorisation and drivers defects reports lacked detail of rectification work carried out.
(vi) TE Brock examined the accident vehicle and could not identify any defects in the vehicle which could have caused the accident.

(vii) TE Lewis undertook a general investigation into the company’s transport operation including the position in relation to drivers hours and records.  He was concerned by the number of restricted licences (three) that used the address of the registered office of the company at Halecroft, Hale Road, Hale, Cheshire as a correspondence address including the licence of Mr Langsam.  TE Lewis was further concerned by the number of vehicles registered to the company when its authorisation was only two.  He did however note that one of the licences covered vehicles operating in the Gatwick Airport area and that the hotel group covered twenty three hotels some of which used vehicles for staff transport and carrying hotel guests.  TE Lewis concluded from the available records relating to Mr Taylor that his driving fell within the classification of non-regular under the UK domestic rules and that as a result, there was no requirement to use or keep tachograph charts or records.  Under the rota system operated by the hotel, the drivers worked an eight hour shift with sufficient rest periods and the distance travelled by the drivers was relatively short.  However, it was impossible to establish from the paperwork produced how many breaks were allocated to the drivers during the course of a shift.  
(viii) By a letter dated 12 November 2003, the company was called up to a public inquiry.  All matters were at large, including finance.  On 8 December 2003, a directions hearing took place and the company was represented by James Backhouse.  The Traffic Commissioner was concerned by the failure of the directors of the company to attend the hearing.  Mr Backhouse submitted that as the hearing was for Directions only, he had advised the company that his attendance alone would be sufficient.  The Traffic Commissioner directed (among other things) that both directors of the company were to attend the public inquiry on 29 January 2004 and repeated this Direction in subsequent correspondence.
(ix) On 22 January 2004, the Britannia Hotels Group Solicitor, Susan Ashton, wrote to the Traffic Commissioner enclosing the company’s response to the reports presented by the vehicle examiners.  She wrote:

“We confirm that the report, together with the previously sent financial information represents the total of the representations, which we intend to make at the Public Inquiry. .. 

In view of the fact that the company is intending to surrender its licence, we do not intend to be represented or produce any further witness evidence at the Public Inquiry.

The Traffic Commissioner is asked to consider the documents which have been sent by the Company as evidence and representations on behalf of the Company.

In view of this fact, the Traffic Commissioner may wish to significantly shorten the length of time proposed for the hearing.  ..”
(x) The report signed by both directors ran into twelve pages with 310 pages of appendices.  It was the company’s case that:

a) the accident on 10 July 2003 had been caused by the accident vehicle clipping a car during an overtaking manoeuvre.  This caused the vehicle to swerve into the central reservation.  The police had concluded that the accident was caused by driver error on the part of Mr Taylor and had advised the company that no prosecution was to be brought in respect of the accident;
b) the motorway barrier was not adequately tensioned and as a result, failed to meet European standards.  The company produced a report from Malcolm Holland, a Motorway Barrier Expert, who considered that the accident would not have been fatal if the barrier had been properly maintained;

c) the company had in its possession at the time of the accident, two sixteen seater mini-buses and ten eight seater mini-buses having recently acquired ten vehicles and three trailers to replace existing vehicles operated by the Group.  Both sixteen seater vehicles and one eight seater mini-bus were in operation at the time of the accident.  None of the eight seater mini-buses required an operators licence. All of the recently acquired vehicles had been sent to the maintenance contractors and were waiting for COIF’s and MOT’s at the time of the accident;
d) there were only two occasions when the PMI frequency period of six weeks was exceeded.  On both occasions, the vehicles were off the road awaiting parts or repair.  The accident vehicle was mechanically sound.  The company produced invoices for the twelve month period ending July 2003 totalling £16,507 for work undertaken on the two sixteen seater vehicles authorised on the operators licence;

e) the company was unaware that the PMI sheets were not in the correct format and had relied upon the maintenance contractor to use the correct sheets.  However, safety had not been compromised and as soon as the error was drawn to the company’s attention, the correct format has been used;

f) the driver defect reports had been altered to show rectification work carried out;
g) drivers hours were recorded on the drivers weekly time sheets and this was the basis of their pay. Mr Taylor worked nights doing an 8 ½ hour shift.  The maximum shift under domestic law is 10 hours.  The nature of the job was that drivers working nights could never drive for more than 7 ½ hours as the airport was closed between midnight and 3am and that is when the drivers took their breaks.  Examples of the sheets were produced;
h) the company had responded positively to all of the advice given by VE Drabble and had addressed any shortcomings that he had identified;

i) in relation to the two prohibitions that had been issued: the first related to a vehicle that was not in use on the day that the prohibition had been issued (15 July 2003) and was awaiting repair.  The second vehicle (X831 MFL issued with a prohibition on 20 August 2003) was one of the newly acquired vehicles that was waiting for a PSV MOT and a COIF.  The defect, which was a deep cut to one of the tyres, had not been identified when it was MOT tested on 12 June 2003 prior to the vehicle’s sale to the company since when it had only undertaken the delivery journey from Leeds to Manchester and the journey to the test centre;
j) MOT testing class: the maintenance contractors had been instructed by the Bredbury Test Centre that the company’s vehicles did not require Class VI MOT’s but only Class V MOT’s.  That test centre tested the company’s vehicles under Class V from 2001.  All of the company’s vehicles had  certificates of conformity;

k) The two mini-buses that had tow bars fitted to them had been purchased in that state and the company did not realise that it was required to notify the Traffic Commissioner of the adaptations as they had not been undertaken by them.  In any event, it appeared that under s.20 of the Public Passenger Vehicles Act 1981, only alterations to fixed equipment were notifiable and a tow bar did not fall within that category of alteration to fixed equipment.  In any event, these items had now been notified to the Traffic Commissioner;

l) The company was unaware that inspection sheets should be filled out and retained in relation to its trailers.  The drivers defect reports had since been adapted to show that the trailers were inspected.  The company produced invoices for the year ending July 2003 showing repairs of the two trailers examined by the vehicle examiners  totalling £3,600.  The company did not accept that defects found on the accident trailer were not attributable to the accident.
The company concluded that it had spent £20,132 on servicing and repairs of its PSV vehicles and trailers over the last 18 months that they had been used.  The company was of excellent repute and financially sound as shown by the Group accounts (with a balance sheet of £50m) and current account statements and all proper arrangements had been made to comply with the undertakings under the licence.  The response concluded:

“We hope the Traffic Commissioner will understand that the whole exercise involving the PSV licence since the accident has caused an increasing amount of stress on the employees in our business.  This inquiry of course is not related to the accident or its causes, but simply as a result of a compliance investigation following the accident.  Nonetheless, 6 months on, the pressure and frustration has made the decision to offer the surrender of the licence and seek alternative solutions, a very straightforward one.  

Having made that decision we feel that we need to put a stop of the causes of the stress and misery to our staff and ourselves forthwith in the interest of our health and safety and the Company.  We are therefore proposing that this report is the sum of our representations to the Public Inquiry, and there will be not further work done or attendance by our staff or ourselves on this issue, to draw a line under it.

We hope the Traffic Commissioner will appreciate the time and effort that has gone into producing this report.

The Traffic Commissioner is asked to understand the impact of a long period of stress  on a group of people such as ourselves.  She is asked to accept our assurance that the non-attendance does not convey any disrespect to the Traffic Commissioner.”
Mr Langsam
(xi) On 13 February 2003, the Traffic Area received an application from Mr Langsam trading as Britannia Airport Hotel, for a restricted PSV operators licence authorising two vehicles.  The correspondence address for the purposes of the licence was the registered office of Britannia Hotels Limited.  The operating centre was to be the Britannia Airport Hotel in Northenden, Manchester.  The covering letter informed the Traffic Commissioner that two sixteen seater vehicles were required for transporting hotel guests to and from Manchester airport.  The application was granted on 1 April 2003.  
(xii) On 24 July 2003, Miss Ashton wrote to the Traffic Area enclosing the COIF’s and PSV MOT’s in respect of vehicles X831 MFL and X91 WYC.  She enclosed form PSV 421A (details of vehicles to be used under the licence).  Miss Ashton looked forward to receiving the two PSV discs granted under the licence.

(xiii) On 15 January 2004, Mr Langsam was called up to the same public inquiry as Britannia Hotels Limited.  The matters which the Traffic Commissioner wished to consider were:
a) the VOSA maintenance investigation into the operation of Britannia Hotels Limited following the fatal accident;

b) the report of Mr Lewis which suggested links between Mr Langsam’s licence and that of the Britannia Hotels Limited.  Mr Langsam’s attention was drawn to: DVLA records showing the registered keeper of the vehicles X831 MFL and X91 WYC as being Britannia Hotels Limited on 25 June 2003 and 7 July 2003 respectively; bank statements for an account held in the name of A Langsam and M Morton (another shareholder in Britannia Hotels Limited) trading as Britannia Hotel Newcastle with Halecroft, 23 Hale Road, Hale  as the correspondence address; the annual report and financial statements issued by Britannia Hotels Limited for the year ending March 2003 which recorded that Mr Langsam and Mr Morton were shareholders with material interests in other companies that traded with Britannia Hotels Limited; the letter of 24 July 2003 sent by Miss Ashton (referred to above); a letter from Miss Ashton setting out the ownership of Britannia Airport Hotel and separating it from Britannia Hotels Limited; a letter from Miss Ashton notifying the Traffic Commissioner of the addition of tow bars on X831 MFL and X94 WYG and a letter from James Backhouse concerning the ownership of X831 MFL and X94 WYG; 
c) the delayed prohibition issued on 20 August 2003 to M831 MFL.

Good repute and financial standing were also in issue.

(xiv) On 22 January 2004, Miss Ashton submitted Mr Langsam’s response to the reports and appendices submitted by the Vehicle Examiners.  The response which was signed by Mr Langsam stated:

a) The restricted licence was used for the first time on 21 August 2003 when the discs were received from the Traffic Area; the licence was granted on 1 April 2003;
b) Vehicle X831 MFL was not being used under the licence at the time the prohibition was issued on 20 August 2003 and the submissions made by Britannia Hotels Limited about the circumstances in which the prohibition was issued were repeated;
c) All of the undertakings recorded on the licence had been fulfilled and the Traffic Commissioner’s attention was drawn to a routine maintenance visit to the operating centre made by VE Drabble in November 2003 during which paperwork and vehicles were examined.  VE Drabble concluded that all of the Appellant’s systems were in order and that the hotel was “doing more than was strictly necessary” to comply with its undertakings;

d) There were no grounds for saying that Mr Langsam was not of good repute or of appropriate financial standing: 

“His financial status has been published on a widespread basis and his wealth is common knowledge.  The Traffic Commissioner has already been provided with the Balance Sheet for Britannia Hotels Ltd … showing £50 million.  Mr Langsam is a 50% shareholder.  It is beyond the realms of credibility that it should be suggested that Mr Langsam is not of financial standing.”

e) the VOSA report related to the operation of the licence held by Britannia Hotels Limited not to Mr Langsam’s licence;
f) All licences held by the Britannia Hotels group have been surrendered and no vehicles were now operated by the group.

The response concluded:

“Mr Langsam has not been convicted of anything.  He is of sound financial status and of good repute.  Why VOSA should seek to impugn his reputation and publish such unfounded allegation is beyond him.  All the evidence that has been produced relates to vehicles on another licence which is not Mr Langsam’s.  It does not relate to the operation of this licence at all.

The business cannot continue to sustain this level of reckless accusations.  The management and staff do not wish to continue with the licence.  The licence has therefore been handed in.

Mr Langsam will not be attending at the Public Inquiry.  The Traffic Commissioner is asked to accept this report as his submission to the Public Inquiry.

The Traffic Commissioner is asked to understand that non-attendance does not convey any disrespect to the Traffic Commissioner.  ..”
The Public Inquiry
(xv) At the hearing of the public inquiry, the Traffic Commissioner heard evidence from all of the vehicle examiners who spoke to their reports and in the absence of either of the Appellants, the Traffic Commissioner put parts of their written submissions to the witnesses.  Reference was made to the decision of the Greater Manchester Police Force not to prosecute the company for any matters arising out of the accident.  However, it was thought that the company had received a caution.  With regard to the evidence of TE Lewis, the Traffic Commissioner was critical of his conclusion that the company’s systems in relation to drivers hours and records were satisfactory.  Giving an oral decision, the Traffic Commissioner’s findings in relation to Britannia Hotels Limited were as follows:
a) that upon the evidence of VE Drabble, the matters raised in the call up letter relating to it’s failure to comply with undertakings given had been made out and prohibitions had been issued.  She considered that it was fair for the delayed prohibition to have been issued to vehicle X831 MFL as the purpose of a prohibition notice was to ensure that a vehicle was not used in an unsafe condition on the roads, although she would take into account the circumstances in which it was issued;
b) as to the Company’s conduct, she stated:

“ .. I am satisfied that the operator, when the matters were brought to their attention, did put it right and put it right swiftly and they are matters which weigh very heavily in the positive balance.  I regret that the operator has chosen not to attend the proceedings today so that it can answer questions that I may have of it and I have also taken into account when weighing the balance with regard to these matters the evidence from VOSA about the other vehicles which were looked at which were found to be in a satisfactory condition.  The calling in letter does not just ask me to look at maintenance.  It asks me to look at material change.  It asks me to look at financial standing and it asks me to look at repute.”
c) in relation to the evidence of TE Lewis, the drivers hours investigation had not been carried out as fully as she would have liked.  She stated:
“Mr Lewis was unable to tell me whether or not the operator was complying with the legislation and he made an assumption that because the documents have not been provided that maybe the operator was complying.”

She was critical of Mr Lewis’ failure to request relevant documents, including the staff rota.  She continued:

“I am not satisfied from the evidence I have heard today that this operator has shown me that the drivers were complying with the drivers’ hours rules, particularly with regard to the five and a half hour rule.  It may be that they were; it may be they were not, but what is clear is that they have not been asked to produce, by Mr Lewis, the documents that will either prove or disprove that.  I must therefore consider very carefully what action to take about the licence.”

The Traffic Commissioner was also critical of the lack of detail on the timesheets produced by the company;
d) with regard to repute, the Traffic Commissioner considered the question of whether non-attendance at the public inquiry was a matter capable of affecting the directors repute.  Having considered the case of A M Richardson trading as DJ Travel Consultants (65/2000) and reminding herself that the burden lay with the operator to satisfy her that they continued to comply with the regulatory regime, she concluded that non-attendance was a matter that could effect repute:

“I remind myself that this is a case where I raised with the operator’s solicitor the non-attendance of the directors on the last occasion, where I raised it in subsequent correspondence and made my position clear.  And I have also indicated to Mr Backhouse through the Traffic Area office of my preliminary position.  As a result of the failure to attend and therefore give evidence to me, in addition to the oral submissions and representations and to answer any questions which I may reasonably require answered, I do not see how I can be satisfied that this operator understands not only its relationship with the Traffic Commissioner but I ask myself how can I possibly be satisfied that it is going to continue to adhere to the undertakings that it gave when the licence was obtained and the statements of intent that it gave when the licence was obtained.
I therefore conclude that I am not satisfied that the operator can continue to satisfy the requirement of repute, to satisfy me that the statements of intent will always be fulfilled, that undertakings will always be fulfilled and that prohibitions will not be issued in the future.”

f) 
the receipt of a caution letter by the company was a material change which had not been reported to the Traffic Commissioner.  As this was not included in the call up letter, a further call up letter was required.  The Traffic Commissioner gave the company fourteen days to inform her of the caution letter and to give any explanation for failing to notify the Traffic Area of its receipt.

g) 
by reason of their failure to attend the public inquiry, the Traffic Commissioner concluded that the company directors had failed to satisfy her that the company was complying with the rules on drivers hours in relation to the recording of driver’s breaks.  This went to the very heart of the licensing system.  The Traffic Commissioner considered the test of proportionality and rejected the reasons given by the directors for their non-attendance at the public inquiry.  The Traffic Commissioner disqualified the directors and the company from holding or obtaining an operator’s licence for an indefinite period.

(xvi) In relation to Mr Langsam, the Traffic Commissioner considered his response to the vehicle examiner’s case to be “quite frankly, extraordinary”.  She rejected the submissions made in relation to Mr Langsam’s financial standing and the assertion that it was common knowledge that Mr Langsam was of the appropriate financial standing.  She concluded:

“.. it seems to me that Mr Langsam and .. Miss Ashton, do not understand the PSV legislation.  .. it is incumbent upon the operator to satisfy the Commissioner that the operator is of the appropriate financial standing .. As I have not been provided with the documents that have been requested in the calling in letter, I am not satisfied that the operator is of the necessary financial standing.  .. As far as repute is concerned, again the operator has chosen not to attend.  I therefore cannot be satisfied of his conduct and therefore the licence must go, and again I am satisfied, applying the Crompton test that it is appropriate to make such an order.  .. I do not make any order for disqualification ..”
(xvii) By a letter dated 12 February 2004 (which was later re-issued with amendments on 1 June 2004), the company was informed that the Traffic Commissioner was minded to order revocation and disqualification.  Representations were sought by 29 June 2004.

(xviii) By a letter dated 24 June 2004, Mr Backhouse made representations on behalf of the company.  He submitted that whilst prohibitions had been issued, it was the underlying cause which was the real issue and in this case, there were no significant failings in the company’s systems of maintenance. In relation to defects in the maintenance system, these had all been corrected.  The failure to obtain correct classification MOT tests was caused by wrong advice being given at the testing station and that resulted in COIF’s not being obtained.  He submitted that in relation to drivers hours, the system implemented by the company meant that neither the requirement to take a break after five and a half hours or the maximum driving or duty time could be exceeded.  If the operator had been advised by VOSA that an alternative form of recording drivers hours should be used, then the company would have complied with that advice, as it had done with regard to the maintenance shortcomings.  However, this was a moot point as the company did not wish the licence to continue and had offered to surrender it.  No caution had been issued by Greater Manchester Police.  With regard to repute, the company’s case differed greatly from D J Travel Consultants because in that case, there was a refusal to answer questions put by the Traffic Commissioner whereas in the present case, the company has made full representations.  Mr Backhouse submitted that whilst the Traffic Commissioner stated that she was unhappy because she was unable to ask questions of the operator, she did not identify the questions she wished to ask (save with regard to the caution).  This was required as all of the issues had been covered by the original response.  Mr Backhouse further submitted that in a situation where the licence holder had no wish to hold a licence in the future, the issue was not “should the licence continue” but was in fact “..is this operator one that .. could have continued with the licence had they wanted to and therefore one that should be allowed to surrender the licence rather than have it revoked?”. The company’s was not at the “serious” end of the scale in relation to the failings in its operation and non-attendance of the directors was not a relevant issue in the light of their decision not to continue.  Revocation and disqualification were not appropriate or proportionate.  Mr Backhouse requested the Traffic Commissioner to accept the surrender of the licence.
(xviii) The Traffic Commissioner confirmed her oral decision in writing on 16 September 2003.  However, she determined that in the circumstances of the case, disqualification was not appropriate.

3. At the hearing of this appeal, both Appellants were represented by Mark Laprell of Counsel who submitted a helpful skeleton argument for which we were grateful and which enabled us to indicate at an early stage those parts of his argument that were accepted or rejected.  Dealing first with the company, it was argued that the Traffic Commissioner’s approach was wrong.  Having considered the issues raised in the call-up letter she concluded that she was satisfied in relation to maintenance; she was not so satisfied in relation to the company’s compliance with its undertakings as to drivers hours.  However, she did not then consider whether upon that basis, the licence should either be revoked or some other action taken or whether the company had lost its good repute.  Rather, she went on to consider whether adverse conclusions could and should be drawn by the directors non-attendance at the hearing and in coming to her decision on that issue, she relied on A M Richardson trading as DJ Travel Consultants (65/2000) and in particular, the following passage:
“It must be borne in mind that the burden of proving compliance with the many requirements set out in Section 17 of the 1981 Act is and remains on the operator.  Thus at the time for applying for a licence it is for the operator to satisfy the Traffic Commissioner that he meets the specified requirements. Thereafter the Traffic Commissioner may at any time put the requirements in issue.  Once raised it is for the operator then to satisfy the Traffic Commissioner that he continues to satisfy those requirements.  .. In the light of the burden of proof as stated it can be understood that a Traffic Commissioner may frequently wish to see and hear evidence from a Transport Manager in order properly to assess the extent to which an operator is meeting his requirements.  .. call up letters invariably require documents to be made available if finance or maintenance is in issue.  An operator cannot be compelled to produce such evidence but cannot subsequently complain if the Traffic Commissioner fails to be satisfied that the operator has met his requirements.  The Traffic Commissioner does not have to go so far as to find facts against the operator.  Like any judge, if he is unable to resolve an issue, it is sufficient if he is not satisfied and if he relies on the operator’s failure to discharge the burden of proof.”

Mr Laprell submitted that the Tribunal’s decision in that case simply confirms that non-attendance can justify a finding that the operator had failed to discharge the burden of proof that rests upon him in relation to matters raised in the call-up letter which remain unresolved.  The Traffic Commissioner mis-directed herself by finding that the decision was authority for the proposition that failure to attend a public inquiry was an issue of repute in its own right when the matters raised in the call-up letter would not in themselves have led to a finding of loss of repute or revocation of the licence.  Mr Laprell argued that non-attendance at a public inquiry could not by itself be a basis for a finding of loss of repute, rather it is a matter which should simply be weighed into the balance when considering whether or not the operator had satisfied the Traffic Commissioner about the matters raised in the-call up letter.  Having undertaken that exercise, the Traffic Commissioner should then have considered whether the conduct of the company was such that it should have been put out of business.  
4. 
Whilst we do not accept Mr Laprell’s argument that failure to attend a public inquiry can never on its own be a matter justifying a finding of loss of repute, each case being dependent upon its facts, we do accept his submissions about the Traffic Commissioner’s approach to the company’s failure to attend the public inquiry.  This was by no means a bad case of regulatory non-compliance, indeed in relation to the matters raised in the call-up letter, only one issue remained of concern but even in respect of that, there was no evidence upon which the Traffic Commissioner could have concluded in the absence of the company, that had the company wished to continue operating under a licence, their standard of record keeping on drivers hours would not have been remedied.  The major issue in the Traffic Commissioner’s decision was not the matters raised in the call-up letter (which do not feature at all in the Traffic Commissioner’s conclusions on repute) but the company’s failure to attend.  Upon the facts of this case, where some minor compliance issues had been identified and remedied (save for one) and against the background of the company’s full written submissions and expressed wish to surrender its licence, it was not proportionate to find that the company had lost its good repute by failing to attend the public inquiry.  We have asked ourselves what would be proportionate in the circumstances of this case and we are satisfied that the company should be allowed to surrender its licence and be given notice that if and when it decides to apply for another licence at some stage in the future, then the Traffic Commissioner may well wish to hold a public inquiry.  The appeal therefore succeeds.
5. Turning to the appeal of Mr Langsam, Mr Laprell’s first point concerned the validity of the call-up letter.  He argued that in order for there to be a “triggering” of the burden of proof that lies upon the operator to satisfy the Traffic Commissioner that he is operating within the regulatory regime, there has to be some credible evidence which raises non-compliance as a possible issue.  The Traffic Commissioner cannot call an operator in unless there is reason to believe that the operator may be failing to comply or that there has been a material change in circumstances, such as financial standing.  In this case, there was nothing credible contained within the call-up letter.  Mr Langsam had been granted his licence in April 2003 at which stage, the Traffic Commissioner must have been satisfied of his financial standing.  He did not receive his discs until August 2003 and as at the date of the call-up letter in January 2004, the only material change was the issuing of the PG9 to a vehicle that Mr Langsam had only recently taken possession of and which was not in service at the time of the prohibition.  In relation to the list of circumstantial evidence contained in the call-up letter which caused the Traffic Commissioner to suspect that Mr Langsam might have a management function in Britannia Hotels Limited, the evidence simply was not there save for the accounts showing him to be a shareholder with a financial interest in the company.  Not only was there no evidence of a managerial function, but the issue was not even referred to during the course of the public inquiry or in the body of Traffic Commissioner’s decision.  In the circumstances, the call-up letter was nothing more than a fishing expedition and there was insufficient evidence to justify the triggering of the burden of proof and Mr Langsam should not have been called to the public inquiry.
6. We agree with Mr Laprell’s argument as to the need for some credible evidence to raise a suspicion of non-compliance with the regulatory regime before an operator can be called to a public inquiry but we disagree that there was no credible evidence to justify a call-up letter in January 2004.  The fatal accident that occurred on 10 July 2003 properly caused VOSA to investigate Britannia Hotels Limited and there was circumstantial evidence which was sufficient to give rise to a suspicion that Mr Langsam had some managerial function in that company.  The circumstantial evidence identified along with the PG9 was sufficient to justify Mr Langsam being called to a public inquiry.  This ground of appeal accordingly fails.

7. Mr Laprell’s second point was that the Traffic Commissioner’s approach to Mr Langsam’s financial standing was wrong.  He produced the North West Traffic Area’s guidelines on financial standing for restricted licences which shows that Mr Langsam required £4,200 to operate the two vehicles on his licence.  Mr Laprell argued that Mr Langsam should not have been required to satisfy the Traffic Commissioner that he was of the necessary financial standing so soon after his licence had been granted but even if he was wrong about that, the Traffic Commissioner should have taken into account the level of finance required whilst considering Mr Langsam’s failure to produce the required bank statements in order to confirm the position and the fact that he also wished to surrender his licence.  Mr Laprell conceded that Mr Langsam’s written response to the call-up letter expressed clear irritation at being asked to discharge the burden of proof as a licence holder but that must be seen against the background of there being no criticism of his maintenance and drivers hours systems and that in reality, all he need answer was the issue of the PG9, which he had.  In the circumstances of this case, where the evidence of non-compliance was limited to one delayed PG9, then the Traffic Commissioner’s approach to the issue of financial standing should have been more measured.  In particular, whilst bank statements had not been produced, the accounts of Britannia Hotels Limited showed a £50 million balance sheet and clearly showed Mr Langsam to be a shareholder.  Whilst Mr Langsam in fact owns 50% of the shares, even a 1% holding would have the value of £18,000, more than enough for the purposes of holding a restricted licence authorising two vehicles.  Mr Laprell argued that the Traffic Commissioner’s approach to this issue should have been to make no finding on financial standing bearing in mind that Mr Langsam did not wish to continue operating under his licence and therefore the issue of continuing financial standing was in any event irrelevant, unlike the issue of repute which would have a bearing on future applications.  To do otherwise was not proportionate.  
8. We are satisfied that whilst there can be no doubt that Mr Langsam’s response to the call-up letter was intemperate and that his irritation at having to discharge the burden of proof even though he wished to surrender his licence clearly coloured his attitude in relation to providing evidence of financial standing, nevertheless, in the circumstances of this case, the Traffic Commissioner’s approach to the issue was not proportionate.  The Traffic Commissioner did not make any findings in relation to the way in which Mr Langsam operated his vehicles which might have caused her to conclude that Mr Langsam’s finances were not as they should be.  In those circumstances, and in the face of him wishing to surrender his licence, which made the issue hypothetical, the Traffic Commissioner went too far in finding that Mr Langsam was not of the appropriate financial standing, particularly when evidence other than in the form of bank statements was available before her and that a relatively small amount of finance was required to be available.  We agree with Mr Laprell that the proportionate approach would have been to make no order and allow Mr Langsam to surrender his licence.  If and when he wished to apply for a new licence in the future, he would then have to satisfy the Traffic Commissioner of his financial standing at that stage.  This ground of appeal is allowed.
9. In relation to the Traffic Commissioner’s finding that by reason of his failing to attend the public inquiry, Mr Langsam had not satisfied her that he remained of good repute, Mr Laprell repeated his arguments that he had put before us on behalf of Britannia Hotels Limited.  For the same reasons as set out in paragraph 4 above, we are of the view that in the circumstances of this case, it was not proportionate to make such a finding in relation to Mr Langsam and that the appropriate order should be that he be allowed to surrender his licence and that he be put on notice that in the event of applying for a licence in the future, then the Traffic Commissioner may wish to hold a public inquiry.  In the circumstances, the appeal is allowed.

Jacqueline Beech
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