THOMAS SMITH

Appeal 10/2001

R E A S O N S

1. This was an appeal from a decision of the Traffic Commissioner for the North Western Traffic Area on 17 October 2000 when she revoked the Appellant’s operator’s licence under s26 and s27 of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”).

2. The factual background appears from the documents, the transcript of the public inquiry and the decision of the Traffic Commissioner and is as follows:

(i) In July 1997, the Appellant was granted a Standard National Licence authorising two vehicles.  

(ii) On 7 September 2000, the Appellant was called to a public inquiry which was held on 29 September 2000.  Mr Smith was represented by Mr Quigley of Waugh & Musgrave Solicitors.  The background to the call up letter was set out in the decision:

“3. Thomas Smith appeared at Public Inquiry on 24 August 1998 and as a result of that Public Inquiry (which effectively related to maintenance) the Traffic Commissioner issued a formal warning and recorded one undertaking and three Statements of Fact. 

4. On 9 December 1998 at Penrith and Alston Magistrates Court Thomas Smith was convicted of 2 offences of exceeding the Goods Vehicles Speed limit and he was fined £100 on each offence and 3 penalty points placed on his licence.

5. Thomas Smith appeared at a further Public Inquiry on 26 August 1999 .. and as a result of that the licence was suspended for a period of one week and a final warning was issued in respect of the need to adhere to maintenance systems and to comply with the Road Traffic Laws to avoid further convictions.

6. On 27 August 1999 at the Penrith and Alston Magistrates Court Thomas Smith was convicted of failing to produce a tachograph chart for which he was fined and ordered to pay £55 costs.

7. On 17 April 2000 Thomas Smith received a formal warning from the North Eastern Traffic Area in respect of a train overload.

8. On 2 May 2000 at the Carlisle Crown Court the operator pleaded guilty to 3 allegations of falsification of tachograph charts and he was fined £1000 on each of the 3 offences and ordered to pay costs of £600 ..

9. Between 30 April 1997 and 5 July 2000 8 prohibition notices were issued in respect of vehicles operated under the licence of Thomas Smith and one has been issued since the last Public Inquiry.

10. On 30 June 2000 the Vehicle Inspectorate carried out a satisfactory maintenance investigation ..

11. On 4 May 2000 a driver Andrew William Sherburn who was driving a vehicle operated by Thomas Smith was reported by the Devon and Cornwall Constabulary for an offence of excessive speeding as a result of .. having been stopped on A361 near Barnstable at a speed of 58 miles per hour on a single carriageway road.”

(iii) In addition to the three tachograph falsification offences to which the Appellant pleaded guilty on 2 May 2000, there were seven other tachograph falsification offences which were left on the court file.  Further, the Appellant had appealed the two speeding convictions which were recorded against him at Penrith and Alston Magistrates Court in December 1998 which had resulted in him being disqualified from driving for six months under the totting up provisions.   The period of disqualification was suspended pending Mr Smith’s appeal to the Carlisle Crown Court.  Two weeks before the Public Inquiry, Mr Smith withdrew his appeal which had the effect of triggering the period of disqualification.

(iv) At the outset of the public inquiry, the Traffic Commissioner made it clear that she was not going to make any adverse findings against the Appellant in relation to his financial standing. Her concerns were with s26(1)(c)(i), s26(1)(c)(iii), s26(1)(f) and s27(1)(a) of the Act.

(v) The Traffic Commissioner heard evidence from PC Woolaghan who had analysed the charts which were the subject to the seven tachograph falsification allegations and which had been left on the file in May 2000.  His evidence was that the Appellant had pleaded guilty to the falsification of charts numbered 1, 6 and 8 and that in relation to:

· Chart 2 there was missing mileage of 39.2 kms.  PC Woolaghan produced a statement from Antony Coleman, a quarry man, who stated that in accordance with the system operated at the quarry which Mr Smith had visited on the relevant day, he had recorded the Appellant’s mileage on a weighbridge ticket.  This was inconsistent with the mileage shown on the tachograph chart;

· Chart 3 there was similar missing mileage;

· Chart 4 the “V” or distance trace did not match the recorded mileage and there was documentation to show that the stated finish of Preston was incorrect;

· Chart 5 showed evidence of an interruption of the power supply, that the head of the tachograph had been opened and the clock wound back;

· Chart 7 and 9 were similar to Chart 5;

· Chart 10 showed the journey finishing at 1940 at Leicester although fuel  receipts recorded that the vehicle was refuelled at Lymm at 1949 and the Appellant’s diary showed a duty time to 2200.

(vi) The Appellant gave evidence and denied any wrong doing in relation to the seven charts.  He asserted that in relation to charts 5, 7 and 9 that he had opened the tachograph head and removed the charts to see how many hours he had left.  He relied upon the evidence of Dr. Richard Lambourne, a forensic scientist, who had prepared a report for the purposes of the Crown Court trial in which he stated that the appearance of a deliberate turning back of the clock can be produced by removing a chart from the tachograph head and handling it clumsily on reinsertion.  The Appellant asserted that where documentation was relied upon, particularly fuel receipts, they were inaccurate.  In relation to the evidence of Mr Coleman, the Appellant relied upon a statement from Mr Preston, a private investigator who had made enquiries at the quarry (charts 2 and 3) and had undertaken surveillance.  The effect of his evidence was that the system described by Mr Coleman was not as strict as he had asserted and that accordingly his statement should not be relied upon.

(vii) On behalf of the Appellant, Mr Quigley advanced an argument in mitigation concerning the three convictions for tachograph falsification and submitted that the offences had not been committed to cover up drivers hours offences.  He gave some additional explanations in relation to the Appellant’s past convictions and maintenance history and arrangements and produced evidence of external tachograph analysis and tachograph records.  He gave a personal character reference for the Appellant and asked the Traffic Commissioner to allow the Appellant to carry on his business which would be conducted on his behalf by his  partner and his Transport Manager whilst he drove in France off road during the period of his disqualification.

(viii) The Traffic Commissioner determined that all seven tachograph charts produced by P.C Woolaghan were false.  She further found that s26(1)(c)(i) of the Act was made out in that the Appellant had been convicted of offences within the last 5 years which fell within paragraph 5 of Schedule 2 of the Act.  She determined:

“29.
I do find that Section 26(1)(f) of the Act has been made out; namely this operator has failed to abide by the following undertakings:

(i) That the rules on Drivers Hours and Tachographs will be observed and proper records kept (as a result of the falsifications of Thomas Smith)

(ii) The vehicles have not operated within speed limits (as a result of the convictions of the operator at the Penrith and Alston Magistrates Court on 9 December 1998 and the report from the Devon and Cornwall Constabulary referred to earlier).

30. I am also required to consider the repute provisions under Section 27(1)(a) and Schedule 3 of the Act.  Having carefully considered that matter and taking into account the nature of the convictions at the Carlisle Crown Court, the nature of the falsifications which I have found as fact during this Inquiry and the way in which Mr Smith has conducted his business I have come to the conclusion that unfortunately his repute is lost.”

The Traffic Commissioner then set out the circumstances in which operators’ may not necessarily lose their good repute as a result of a breach of undertakings and continued:
“There are however certain cases where an operator chooses to deliberately refuse to abide by the Operator Licensing Regime and chooses to deliberately disregard the undertakings made to him to enable the licence to be granted.  I find this to be the case here; the falsification of tachograph charts are not matters which I can condone and whilst the operator may not have always fallen foul of the Drivers Hours Regulations as a result of the falsification it is clear that he has gained commercial advantage over other operators who operate legitimately within the legislation and it is also clear that as a result of the falsifications that he cannot in my view be trusted to be honest.

31. .. I ask myself whether that situation is capable of remedy  .. In this case Mr Smith did not in my view choose to be honest with me and in my view maintained a dogged determination to be dishonest throughout the proceedings.  I gave him every opportunity through his solicitor to be honest with me but instead he chose to deny the falsifications for and did not in my view address the problems that had arisen as a result.  .. For the avoidance of doubt I make it clear that the operator’s repute is lost not just as a result of the falsification which he pleaded guilty at the Carlisle Crown Court and the convictions but also as a result of findings of the fact (sic) I have made against him in respect of the tachograph charts ..”

(ix) The Traffic Commissioner concluded that she did not consider the proposal that the Appellant should be allowed to continue operating whilst he was working in France to be acceptable.  Having revoked the Appellant’s licence, the Traffic Commissioner determined that the Appellant was unlikely to be able to regain his repute until the fines had been paid to the Carlisle Crown Court, the period of disqualification from driving has expired and that the Appellant has shown that he can take his obligations under the licensing system seriously.  She anticipated that it would be four years before Mr Smith was able to regain his good repute.

3. At the hearing of this Appeal, Mr Smith represented himself.  His first point was that it wrong for the Traffic Commissioner to have considered the seven falsification charges when the Crown Court had left them on the file.  He had produced evidence to the Crown Prosecution Service (which he produced to the Traffic Commissioner) which he submitted, established that the seven charts were not falsified and this was accepted by the Court.  If the Traffic Commissioner had revoked his licence upon the basis of the three convictions alone, then he would not have appealed.  However, he felt that the Traffic Commissioner had conducted a mini-trial on the other matters and had he known that this was likely to occur, he would have pleaded not guilty to all of the charges and had a Crown Court trial on all ten charges.  We do not consider there to be any merit in this argument.  The jurisdiction of the Traffic Commissioner is regulatory and is not restricted by the Crown Court process.  She was perfectly entitled to consider all of the evidence of alleged falsification to see whether the allegations were made out in order to assess whether Mr Smith remained of good repute.  The fact that the offences had been left on the Crown Court file is irrelevant.  This ground of appeal accordingly fails.

4. Mr Smith’s second point was that the Traffic Commissioner was wrong to find that the seven charts were falsified.  We cannot agree with him.  Having considered all of the evidence, there was an abundance of evidence before the Traffic Commissioner to support her conclusions that the charts were falsified and we cannot find in the circumstances that her decision was plainly wrong.

5. Mr Smith’s third point was that the Traffic Commissioner was wrong to revoke his licence when he had been fined £3,000 by the Crown Court.  He felt that he had been punished enough and that it was unfair that he should lose his licence and his good repute for a four year period.  Mr Smith argued that immediately prior to the offences, he had invested in a second vehicle at a cost of £10,000 and that since the Crown Court hearing he had organised his paperwork and tachographs and had paid substantial legal fees. We do not consider that there is any merit in this argument.  The Traffic Commissioner determined that Mr Smith had lost his good repute, a decision which she was entitled to come to upon the evidence.  Revocation is mandatory following such a finding.  The decision that rehabilitation was likely to take four years in Mr Smith’s case was not one that we consider to be plainly wrong upon the evidence and upon the Traffic Commissioner’s assessment of Mr Smith’s lack of co-operation and honesty during the course of the Public Inquiry.  The Tribunal is reluctant to interfere with such assessments when the Traffic Commissioner has had the benefit of assessing the demeanour and credibility of the operator and the evidence that he has given.  In the circumstances, we can find no grounds for interfering with the Traffic Commissioner’s decision on this point.

6. Mr Smith made a number of additional points.  He argued that the Traffic Commissioner was wrong to take into account the report made by the Devon and Cornwall Constabulary on 4 May 2000 concerning the speeding offence by Andrew Sherburn and she was wrong to take into account the written warning in respect of a train overload made on 17 April 2000.  Mr Smith also argued that the Traffic Commissioner had misunderstood the evidence concerning the period for which he had been disqualified from driving.  The Traffic Commissioner had stated that it was twelve months when it was in fact it was a six month period.  We have no reservations in stating that the Traffic Commissioner is entitled to take into account all reports concerning speeding or overloading  when considering an operator’s fitness to hold a licence and whilst it is clear from the decision of the Traffic Commissioner that she was mistaken in stating that Mr Smith had been disqualified from driving for twelve months, we are satisfied that her mistake did not have any material effect upon the Traffic Commissioner’s decision to revoke Mr Smith’s licence under s26(1)(f) and s26(1)(a) of the Act.

7. Accordingly this appeal is dismissed.

Jacqueline Beech

14 May 2001
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