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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2004/367

Appeal by NIGEL & SALLY-ANN GILLMAN

Before:
Jacqueline Beech







David Yeomans







George Inch

ORDER

Sitting in London on 13 January 2005

UPON READING the decision of the Traffic Commissioner for the South Eastern & Metropolitan Traffic Area made on 30 September 2004

AND UPON HEARING Nigel Gillman appearing in person on behalf of the partnership

IT IS HEREBY ORDERED that this appeal be DISMISSED

Appeal 2004/367

NIGEL & SALLY-ANN GILLMAN

R E A S O N S

1. This was an appeal from the decision of the Traffic Commissioner for the South Eastern and Metropolitan Traffic Area made on 30 September 2004 when he refused the Appellants’ application for a standard national licence. 

2. The factual background to the appeal appears from the documents, the transcript and the Traffic Commissioner’s written decision and is as follows:

(i) The combined history of the Appellants in relation to operators’ licensing is as follows:

a) in 1993 Mr Gillman was granted an operators licence OK179050 which was revoked after a public inquiry held on 4 April 1997 upon the grounds that he had not had in place proper arrangements to ensure that the rules on drivers’ hours and tachographs were observed and proper records kept.  Mr Gillman was disqualified from holding an operators licence for a period of two years;

b) on 2 March 2000, an application for a licence (OK229820) was made by Hi Kube Transport Limited of which Mrs Gillman was the sole director and Mr Gillman was the Company Secretary.  That application was refused on the grounds that it was not a genuine application but a “front” for Mr Gillman;

c) on 7 March 2000, a fresh application was made (OK230800) by Hi-Kube Limited.  No answer was given to question 12 on the application form which reads: “have you, or anyone involved with this licence application ever had an operator’s licence refused or revoked in any Traffic Area?” Following a request by the Traffic Area office that the question be answered, the reply given was “no”.  The application was subsequently granted on 8 May 2000.  Shortly thereafter, the Traffic Commissioner discovered that the reply to question 12 was incorrect in that it had not been disclosed that the company had been refused a licence just five days before the application.  Following a public inquiry, the licence was revoked under ss.26(1)(e) and 27(1)(a) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”);

d) Hi-Kube Limited appealed to this Tribunal upon the basis that the application form had been completed by a Secretary and that there had been no intention to deceive the Traffic Commissioner.  This Tribunal upheld the revocation agreeing with the Traffic Commissioner that a “false statement (on an application for a licence) went to the very heart of the licensing system”;

e) On 24 April 2001, a new licence was granted to Mr Gillman (OK231338) in reliance upon statements that he made at a public inquiry in relation to his involvement with an associated operator, Gorse Lane.  Those links were further explored at a public inquiry on 7 December 2001 and on 12 July 2002, his licence was revoked and Mr Gillman was disqualified from holding or being involved with an operators licence for an indefinite period;

f) On 12 July 2002, an application for a licence was made by Gillman & Co (OK1005577).  Mrs Gillman was sole director and Mr Gillman was Company Secretary.  This application was refused.

(ii) By an application dated 24 November 2003, the Appellants applied for a standard national licence authorising two vehicles and two trailers.  In answer to question 12 on the application form, Mr Gillman, who had completed the form, listed only two licences that had either been revoked or refused (OK0231338 and OK0230800).  The Appellants were called to a public inquiry to be held on 26 April 2004.

(iii) At the hearing of the public inquiry, Mr Gillman appeared and represented the partnership.  He admitted that he had failed to list in answer to question 12 the revocation of licence OK179050 and the refusal of applications OK229820 and OK1005577.  He considered this failure to be a “mere technicality” as the Appellants’ histories were well known by the Traffic Commissioner.  In relation to the order that he be disqualified for an indefinite period, Mr Gillman considered that it would be contrary to the ethos of the licensing system (which he believed was designed to ensure road safety) not to grant him a licence.  He could not recall the circumstances in which the Traffic Commissioner ordered that he be disqualified in July 2002.  He told the Traffic Commissioner that he and his wife had applied for a new licence in order to operate a small crane lorry in connection with an engineering business they had.  In relation to finance, whilst Mr Gillman had produced some financial information, he had not produced any accounts because he did not consider them to be a matter of public record although he would consider whether he wished to produce them to the Traffic Commissioner.  The Traffic Commissioner adjourned his decision to allow Mr Gillman an opportunity of producing his accounts.  They were not produced.

(iv) In his written decision dated 30 September 2004, the Traffic Commissioner concluded that against the background of the Hi-Kube case (Appeal 41/2000) it was “extraordinary” that the Appellants should make a false statement in reply to question 12 and he determined that as the Tribunal in that case considered that the Traffic Commissioner was entitled to revoke Hi-Kube’s licence upon the basis that Mrs Gillman had failed to refer to one refusal of a licence then he was entitled to treat seriously an omission to mention one revocation and two refusals.  The Traffic Commissioner concluded that in the absence of the partnership’s accounts he could not be satisfied that the Appellants had not been operating vehicles since July 2002 but he drew back from making any findings in that regard.  The Traffic Commissioner considered that Mr Gillman had not given him any good reason why it would be appropriate for his disqualification to be lifted after a period of approximately two years.  He concluded:

“One of the Applicants is disqualified under Section 28 of the Act, and the Applicants have again made false statements in the Application.  I have asked myself the questions recommended by the Transport Tribunal in Appeal No. 2003/62 (Tachograph Centre Limited):-

(a) whether the conduct is capable of damaging their repute and if it is

(b) whether it is sufficiently serious to justify a finding that good repute had been lost with all the consequences that follow.

Having asked these questions, I am satisfied that they do not meet the requirements of good repute under Section 13(3)(a) of the Act.”

3. At the hearing of this appeal, Mr Gillman appeared on behalf of the partnership.  Mr Gillman began by giving his account of the Appellants’ licensing history which was confused and factually incorrect.  He confirmed that he had not appealed the Traffic Commissioner’s decision to revoke his operators licence and order disqualification for an indefinite period in July 2002.  In relation to his failure to answer question 12 accurately, he stated that there was insufficient space on the form to list all of the licences that had either been revoked or refused, although he accepted that he could have added a further sheet to the application.  He argued that in any event he did not consider the order of revocation and disqualification in 1997 (OK179050) to be relevant because of its age, although he accepted that the wording of question 12 requires an Applicant to state whether he had “ever had an operators licence refused or revoked” and that a footnote under the question makes it clear that the information sought is not limited in time.  Mr Gillman submitted that in any event, as the Appellants’ licensing history was common knowledge within the Traffic Area office, the failure to answer question 12 accurately was a “silly technicality”.  He contended that the only members of staff working within the Traffic Area office were the Traffic Commissioner and Mrs Dolan, a member of the compliance team.  Even if he was wrong about the number of staff, “any clerk should have picked up on (his) history”.  He argued that the licensing system was only concerned with road safety and his previous history did not show him to be an operator who ran vehicles in such a way so as to endanger road safety.  He considered that he and his wife had found themselves in a “Catch 22” situation in that he had lost his good repute, and then Mrs Gillman had lost hers “and so it goes round” (although it would appear that there has never been a determination that Mrs Gillman has lost her good repute).  Mr Gillman referred the Tribunal to the Crompton case and argued that it was not proportionate to refuse the application for a licence because of his failings with regard to replying to question 12 on the application form; the application was for a fleet of 2, which was a shadow of his previous operation of 30 vehicles.

4. The Appellants made an application for an operator’s licence against the background of Mr Gillman having a significant enforcement history and who at the time of the application had been disqualified from holding a licence for an indefinite period; Mrs Gillman had been refused licenses in the past and had been one of the directors of Hi Kube Transport Limited when it had its licence revoked for failing to provide an accurate answer to question 12 of the application form for an operators licence.   The Traffic Commissioner’s decision in that case was upheld on appeal.  We endorse the Traffic Commissioner’s description of the situation and ourselves find that against that background, it was “extraordinary” that the Appellants failed to answer question 12 accurately.  We do not accept that this failure amounted to a “mere technicality”.  The Traffic Area office does not consist of the Traffic Commissioner and one compliance officer as contended by Mr Gillman.  Many administrative decisions made in relation to operators licensing are made on behalf of the Traffic Commissioner by members of the Traffic Area staff who may not know of the history of individual operators. We also reject Mr Gillman’s submission that the purpose of the licensing regime is limited to ensuring road safety.  As we reminded him, the regime is to ensure road safety and fair competition.  Mr Gillman’s explanations for not providing an accurate answer to question 12 do not withstand close scrutiny.

5. In July 2002 Mr Gillman was found not to be of good repute and we are satisfied that against the background of his very significant enforcement history, that once the Traffic Commissioner was satisfied that Mr Gillman had failed to provide a truthful answer to question 12 he was entitled to determine that Mr Gillman had not regained his good repute.  Neither had Mr Gillman put forward any cogent reason why the order of disqualification made in July 2002 should be set aside.  In the circumstances, we are satisfied that the Traffic Commissioner’s decision was not plainly wrong or disproportionate and this appeal must fail.  We repeat that it is of fundamental importance that applications for operators licenses contain accurate and truthful information.

6. On 19 January 2005, following the hearing of this appeal, Mr Gillman wrote to the Tribunal.  In his letter he stated that having considered comments made by members of the Tribunal concerning the purpose of the licensing regime, he wished to set out the detail of an incident that occurred in 2001 when he was operating a fleet of tippers which during a routine fuel check undertaken by Customs and Excise officers, were found to have traces of kerosene in their fuel tanks.  In addition, he made further submissions about his history of compliance in relation to drivers hours and records.  Neither of these subjects were considered by the Traffic Commissioner during the course of the public inquiry and they did not form the basis of the Traffic Commissioner’s decision.  In the circumstances, we do not consider this further evidence to be relevant and we have disregarded it.

7. In the result, the appeal is dismissed.

Jacqueline Beech

7 February 2005
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