 IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2004/373

Appeal By: RAI TRANSPORT (MIDLANDS) Ltd.





   Mr. AMARDIP SINGH RAI and





   Mr. DALJIT SINGH RAI

Before:
Judge Brodrick



Leslie Milliken



John Robinson

____________

ORDER

____________

SITTING in London on Thursday 27th January 2005

UPON READING the decision of the Deputy Traffic Commissioner for the West Midlands Traffic Area made on 23rd September 2004

AND UPON HEARING Mr. Pelly, of Pellys, Solicitors for the Appellant.

IT IS HEREBY ORDERED that the appeal by Rai Transport (Midlands) Ltd be DISMISSED but that the appeals by Mr. Amardip Singh Rai and Mr. Daljit Singh Rai be ALLOWED.
RAI TRANSPORT (MIDLANDS) Ltd.

Mr. AMARDIP SINGH RAI and

Mr. DALJIT SINGH RAI

2004/373
___________

REASONS

___________

1. This is an appeal against the decision of the Deputy Traffic Commissioner for the West Midlands Traffic Area to revoke the Public Service Vehicle licence held by the Appellant company, to disqualify Mr. Amardip Singh Rai from holding or obtaining an operator’s licence for two years and to make a finding that the transport manager Mr. Daljit Singh Rai had lost his good repute.

2. The material facts appear from the documents, the transcript and the decision letter and are as follows:-

(i) The Appellant company is the holder of a standard national Public Service Vehicle operators’ licence authorising the use of 20 vehicles.  It was also the operator of a local bus service registered in accordance with the Transport Act 1985.

(ii) On 3rd August 2004 the Appellants were called to a Public Inquiry at which good repute and financial standing were put in issue and questions in relation to failure to fulfil undertakings, prohibitions and issues in relation to the registered bus service were to be raised.  Mr. Daljit Singh Rai was called to the same inquiry, as the Transport Manager, and warned that his good repute was in issue.

(iii) Included with the call-up letter was a report from a bus compliance officer.  He monitored the registered bus service on 9 occasions.  In total 60 observations were made, covering 100% of the services on these occasions.  There was an 87% irregularity rate with 20% of all journeys being more than 1 minute early, 13% more than 5 minutes late and 52% simply failing to operate at all.

(iv) Also included were details of an incident, which occurred on 4th September 2003, involving an elderly lady whose hand was caught in the door of a bus owned by the Appellant and driven by a man called Sergey Chorniy.  Mr. Chorniy produced a Portugese driving licence in the name of Chorniy, together with insurance and a test certificate.  Subsequent investigation showed that the driving licence was a forgery as was a Portugese passport in the same name and that Mr. Chorniy was in fact an illegal immigrant from Lithuania called Sergey Ivanov.  For the sake of brevity and convenience he will nevertheless be referred to as Mr. Chorniy.

(v) It would appear from the Police investigation that Mr. Chorniy produced the forged documents at the Police Station on more than one occasion and that they were initially accepted and that they were produced to and accepted by the Insurance company.

(vi) No criminal proceedings were taken against Mr. Chorniy.  Instead he was deported to Lithuania on 25th March 2004.  The incident was the subject of correspondence between the Traffic Area and the Appellants.

(vii) The Deputy Traffic Commissioner was provided with bank statements for two accounts in the name of Rai ‘Motor Services’ (Midlands) Ltd. [‘Motor Services’], and with the Report and Accounts of the same company for the year to 31st December 2002.  Included within this document there appear to have been a Director’s report and Balance Sheet for the Appellant company and a stock transfer form purporting to transfer shares from ‘Motor Services’, dated 1st March 2004, though it is unclear to whom the shares were transferred.

(viii) A document dated 26th March 2003 from the Social Security Office confirmed that Mr. Chorniy had applied for a National Insurance number and that a temporary number could be issued pending an interview.

(ix) The Public Inquiry took place before the Deputy Traffic Commissioner on 3rd and 6th September 2004.  It proved impossible to transcribe the tape of the first of the hearings and a typescript of the note kept by the Deputy Traffic Commissioner has been provided instead.

(x) The Appellants were represented at the Public Inquiry by Mr. Carless.  He began with an apology for the absence of Mr. Balbir Singh Rai, because he believed that he was the sole Director of the Appellant company.  The Deputy Traffic Commissioner pointed out that Mr. Balbir Singh Rai had resigned on 1st January 2004, leaving Mr. Amardip Singh, who was appointed on the same date, as the sole Director.

(xi) Evidence was then given in relation to a maintenance investigation, the observations of the registered bus service and the investigation, which led to the disclosure that Mr. Chorniy was an illegal immigrant.

(xii) Mr. Amardip Singh Rai then gave evidence.  He described himself as the ‘operations director’ and said that he had worked for the Appellant company since 1997 and that his role was to oversee all operations.  He described Amarjit Singh Rai as the office manager and Daljit Singh Rai as the transport manager.  He said that the company first became aware of the failure in relation to the registered bus service when the report from the Bus Compliance officer was received.  Since then the company had dismissed five of the seven drivers employed at the time of the observations.  He said that he was not involved in the appointment of Mr. Chorniy as a driver and he was not, of course a director of the appellant company when that driver was employed or when the accident occurred.  In any event it is by no means clear which company employed Mr. Chorniy and the position was never clarified at either Public Inquiry.

(xiii) Mr. Daljit Singh Rai gave evidence that he had worked for the Appellant company since 1991 and that he had been Transport Manager for the past three years. He accepted that his role included monitoring the registered bus service and said that he did so by going out once or twice a week.  He said that he was now going out more frequently and that it was intended to de-register the airport end of the service.  He frankly admitted, having considered the Compliance report, that those running the company had neglected their responsibilities.

(xiv) Mr. Amarjit Singh Rai also gave evidence.  He said that he had been the office manager since 1999 but that he did not play any part in monitoring or maintenance.  He explained that part of the problem was that drivers would not go on to the airport when they had no passengers because of the consequences for their cash bonuses.  He added that the cash bonus scheme had been abandoned.  He said that he had dealt with Mr. Chorniy and that he contacted the Benefit Office, arranged insurance and went with him to the Police Station.  Mr. Amarjit Singh Rai then produced a number of documents some of which have been mentioned already, others included the original application form and a reference.  In answer to the Deputy Traffic Commissioner he accepted that the application form stated that the driver’s nationality was Kazakhstani but that the driving licence was Portugese.  He did not recollect querying the discrepancy.  He stated that he had not checked the correctness of the statement that Mr. Chorniy had been employed in Lisbon but he had telephoned the company, which had given the written reference.  He described the interview with Mr. Chorniy from recollection because he had no record of it.  He agreed that he had not ascertained the reason why Mr. Chorniy had left the employment of Multi Rapid Ltd. four months earlier nor did he think it odd that Mr. Chorniy did not have a National Insurance number despite a claim to have worked in this country from July 2002 to February 2003.  He concluded by saying that he now follows the guidance issued by the Immigration Authorities when making appointments.

(xv) At the adjourned Public Inquiry Mr. Amarjit Singh Rai was recalled to give further evidence about the employment of Mr. Chorniy.  He produced a document setting out the ‘new recruitment policy’ to be adopted by the Appellant, which he had prepared earlier in the week.  He also produced the results of a further monitoring exercise, which showed that a significant number of services were still failing to operate.  

(xvi) At this point the Public Inquiry went into camera in order to deal with financial evidence.  Reference was then made to three bank accounts all in the name of ‘Motor Services’ and the Deputy Traffic Commissioner then asked how the Appellant company got its hands on that money if and when it needed to.  Mr. Amardip Singh Rai, who had been recalled to deal with finance, explained that all the shares in ‘Motor Services’ and all the shares in the Appellant company were owned by his Mother, Mrs G. Kaur, who was also the Company Secretary of ‘Motor Services’, with power to sign cheques on that company’s accounts, while he had power to sign cheques on the Appellant company’s accounts.  He accepted that at that time the Appellant company did not have ‘a penny piece’ that it could point to and say ‘that’s my current account’.  However he said that it would be possible to transfer money from the account of ‘Motor Services’ to put the Appellant company in funds.

(xvii) The Deputy Traffic Commissioner then sought to establish what Mr. Amardip Singh Rai did in relation to both companies.  He replied that he was the operations director for both.  He was asked what ‘Motor Services’ did and replied that it ‘actually operates the whole business’ and he went on to accept that although it did not hold a licence it operated the coaches.

(xviii) The Deputy Traffic Commissioner then asked about a Stock Transfer form dated 1st March 2004, which purported to transfer 100 shares in ‘Motor Services’ to the Appellant company, which amounted to 83% of the issued capital.  Mr. Amardip Singh Rai said that this was his understanding of the form but the Deputy Traffic Commissioner pointed out that such a transfer appeared to be inconsistent with the information in the accounts to December 2002, which appeared to show that the Appellant company already owned 83% of the issued shares of ‘Motor Services’.  The Deputy Traffic Commissioner went on to point out that a company cannot transfer its own shares and he indicated that he could find no evidence of any consideration or a deed of gift.  He then expressed the view that the form was ‘at complete variance with the evidence which the witness had given’, with which Mr. Carless agreed.  The Deputy Traffic Commissioner was then critical of Mr. Amardip Singh Rai’s knowledge of the structure of the company.

(xix) A little later when Mr. Carless suggested that the fact that ‘Motor Services’ had been operating without a licence was a purely technical matter in the context of this case the Deputy Traffic Commissioner replied that it was much more serious because of things like the stock transfer, ‘which was clearly not a legal stock transfer’.  

(xx) Mr. Daljit Singh Rai, the sole Director of ‘Motor Services’ was recalled.  He was asked about the stock transfer form and said that he had signed it on the advice of the accountants.  He accepted that ‘Motor Services’ were running the buses when they did not have an operator’s licence and he acknowledged that it was his responsibility to ensure that it did not happen.  He denied that he had set out to do anything wrong.

(xxi) The Deputy Traffic Commissioner gave a written decision dated 9th September 2004.  He concluded that there was no sufficient evidence that the Appellant company was of appropriate financial standing, that it had lost its good repute, that it was grossly negligent in employing an illegal immigrant and thus in breach of an undertaking and that prohibitions had been attached to the licence.  He revoked the licence, concluded that Mr. Amardip Singh Rai and Mr. Daljit Singh Rai had each lost their good repute and that Mr. Amardip Singh Rai should be disqualified for 2 years.  Revocation of the licence was deferred for three months to enable a fresh application for a licence to be made by Mr. & Mrs Singh Rai senior.  In view of the revocation no financial penalty was imposed under S. 155 of the Transport Act 1985.

(xxii) By a Notice of Appeal dated 21st October 2004 the Appellants appealed on the grounds that there was insufficient evidence to support significant findings, that ‘Motor Services’ had cash reserves sufficient for the licence in question, that there was no mention in the call-up letter of the fact that one company held the licence and another operated the buses, that that situation arose from an honest mistake which did not benefit the family so that on balance revocation and disqualification were disproportionate since the situation could be remedied immediately.  The position was amplified by a helpful skeleton argument.

4. We propose to deal first with the issue of appropriate financial standing.  The evidence before the Deputy Traffic Commissioner was clear, namely that the Appellant company had no money, whereas ‘Motor Services’, the company which actually operated the buses, though without a licence, had more than sufficient to meet the requirement of appropriate financial standing.  It was submitted to the Deputy Traffic Commissioner that this was a mere technicality, which was easily rectified.  Mr. Pelly realistically accepted in the course of argument that this is not an appropriate description of the position.  We have no hesitation in concluding that he was right.  It is a fundamental principle of company law that every company is a separate entity, in other words it has a separate legal existence.  This principle is not altered by the fact that a particular company is one of a group, nor by the fact that one company is a parent company and another a subsidiary, nor by the fact that two or more companies are in common ownership.  There may well be good reason for having a group of companies in a particular structure but if one of the companies in a group holds an operators’ licence it is important that all concerned should appreciate (a) that the company which holds the licence must operate the vehicles and (b) that it is the company which holds the licence and not some other company in the group which must be able to demonstrate that it is of appropriate financial standing.  In our judgment the Deputy Traffic Commissioner was plainly right to conclude, on the evidence before him, that the Appellant company was not of appropriate financial standing.  While that finding stands revocation is mandatory and no question of proportionality arises, in the circumstances of this case.

5. The Deputy Traffic Commissioner concluded that ‘the company’ was ‘grossly negligent’ in not making further and better inquiries before employing a driver who turned out to be an illegal immigrant and that ‘the company’s director and transport manager both failed in their duty’.  It is not clear to which company he is referring.  There is some evidence to suggest that Mr. Chorniy was employed by the Appellant company, but there is other evidence which could suggest the contrary.  Unfortunately the position was never clarified.  This is a good example of the need for careful analysis of who did what and who was responsible for what, at the material time.  We feel compelled to conclude that no such analysis took place in the present case.  The Deputy Traffic Commissioner also concluded that the fact that the Appellant company had introduced new employment procedures amounted to an acknowledgment of the failure and weakness of the previous procedures.  In our view it is important, at the outset, to bear in mind, at all times, that these issues must be judged on the basis of what was known at the time, not with the benefit of hindsight on the basis of what is known now.  It is by not clear that the Deputy Traffic Commissioner approached his task on that basis.  It is right to record that he made reference to several discrepancies, which could, (and with the benefit of hindsight should) have been investigated.  On the other hand some of the documents were seen by the Police certainly once and probably twice without arousing any suspicion and the driving licence was seen by the Insurance company without arousing suspicion.  While these matters featured in the evidence they are not referred to in the Deputy Traffic Commissioner’s decision.  Against this background we find it difficult to see how the Appellants were culpable at the time, to the extent of being ‘grossly negligent’, though we can readily understand that conclusion being reached with the benefit of hindsight.  In our judgment there is no proper basis for concluding that the Appellants were ‘grossly negligent’ at the time that Mr. Chorniy was employed.  Insofar as that conclusion was supported by the evidence that the Appellants had changed their employment procedures we are quite satisfied that that conclusion must be a matter of hindsight.  In any event the Tribunal has always been careful to distinguish between operators who simply bury their heads in the sand and do nothing to change their ways until compelled to do so and operators who recognise that they have made a mistake or have got something wrong and set about putting it right before being told or compelled to do so.  We are not suggesting that a Traffic Commissioner can never base an adverse finding on the fact that an operator has made changes which amount to an acknowledgment that a previous system was wrong, but we are suggesting that such findings should only be made after careful thought and after taking into account that it is not in the public interest to discourage operators from taking immediate steps to mend their ways.  If adverse findings are made in these circumstances, as a matter of routine, operators may feel that it would be better to do nothing until after the Public Inquiry.  It follows that the finding that there was a breach of undertaking must be set aside.

6. We turn next to the question of the share transfer, which assumed a significance in the course of the second Public Inquiry which could not have been predicted in advance of that inquiry.  At the start of the Appeal we were invited to admit fresh evidence on a number of topics, including the results of company searches relating to this share transfer.  In view of the way in which the issue emerged, unexpectedly, in the course of the second Public Inquiry, we took the view that the fresh evidence in relation to the share transfer should be admitted.  It was clear from the relevant documents that the share transfer had never been put into effect so that the adverse comments about it in the course of the Public Inquiry and the adverse findings about it in the decision are now shown to be without foundation.  While the main reference to the share transfer in the decision appears under the heading of ‘finance’ it is plain that this is something which influenced the Deputy Traffic Commissioner’s approach to repute as well.

7. It follows from the findings in the two preceding paragraphs that part of the foundation for the finding that the company deserved to be put out of business as a result of loss of good repute is plainly unsound.  Other criticisms remain sound, in particular the finding that the vehicles were operated by a company, which did not hold the licence and the fact that the individuals concerned in the running of the company did not have a clear idea of their responsibilities.  But in our view these remaining criticisms should have been balanced against two significant factors.  First, it is clear that the arrangement that one company held the licence while another operated the buses, while unlawful, was not something which was done to avoid financial responsibility for this operation because the buses were in fact operated by the company which did have the necessary finance.  In our view this has the hallmarks of muddled thinking and a failure to appreciate that individual companies have a separate legal existence, rather than operating on a dishonest basis.  Second, the criticism of the part played by individuals in this case seems to us to depend to a considerable extent on an assessment of the part that each played at the critical moments.  This is a case where there were changes in those responsible for the direction of the company, with the result that for criticism to be valid it must be based on an assessment of the part played by each individual at the material time or times.  Such an assessment was not made in the present case.  In all the circumstances we are satisfied that the conclusion that the company and the two named individuals had all lost their good repute is plainly wrong.

8. Setting aside the findings of loss of good repute mean that the foundation for the disqualification of Mr. Amardip Singh Rai has been removed and that his appeal against that disqualification must be allowed.  In our view that appeal would have succeeded in any event in the light of the decision of the Court of Appeal in Re Anglorom Trans (UK) Ltd. [2004] EWCA 1043.  While that case was decided before the decision of the Deputy Traffic Commissioner there is no suggestion that a copy of the decision was available to him.  If it had been we are quite satisfied that he would have been obliged to consider the matter differently.  Having said that however we feel that we should make it clear that there are two reasons why the precise extent of that decision may need to be considered on another occasion.  First, it is highly unfortunate that the attention of the Court of Appeal was not drawn to the recent decisions of the Tribunal on the approach to disqualification, for example, Appeal 2001/74 B.E. Clark.  It is equally unfortunate that the Court of Appeal were not referred to the decision of the Court of Session in the case of Thomas Muir (Haulage) Ltd-v-Secretary of State for the Environment, Transport and the Regions [1998] ScotCS 13.  Second, it seems to us that it is at least arguable that Anglorom is a decision on the particular facts of that case and that the reference to ‘what special features justified disqualification’ must be read in the context that there was nothing to distinguish the position of Anglorom, which was disqualified, from that of the other companies, which were not.  Nevertheless it is perfectly clear from the Court of Appeal’s decision that before ordering disqualification a Traffic Commissioner needs to set out the relevant findings of fact, which in a case like the present required a careful analysis of the actions of those concerned because they were not in positions of responsibility throughout the relevant period, and then conduct the appropriate balancing exercise, so that the licence holder is aware of the material used to justify disqualification.  This was not done in the present case, but as we have indicated the Deputy Traffic Commissioner did not have the benefit of the decision in Anglorom.
9. The failures to comply with the requirements of the registered service were numerous and serious.  In the light of the Tribunal’s decision in Appeal 2003/300 Andrews(Sheffield) we feel obliged to record our surprise at the absence of any financial penalty in this case.

Judge Brodrick.

3rd March 2005
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