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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeals 2005/50 and 2005/157

Appeal by 

RUSH TRAVEL LIMITED




Before:
Hugh Carlisle QC, President






Patricia Steel






Stuart James

__________________ 

O R D E R

_________________ 

SITTING IN London on 27 April 2005

UPON READING the decisions of the Traffic Commissioner for the North Eastern Traffic Area dated 4 January 2005 and 24 March 2005

AND UPON HEARING Tim Nesbitt of counsel, instructed by John O’Neill and Co, solicitors for the Appellant

IT IS HEREBY ORDERED that both appeals be DISMISSED with the orders of revocation and disqualification taking effect at 2359 hours on 27 May 2005.

RUSH TRAVEL LIMITED

Appeals 2005/50 and 2005/157

_________________ 

R E A S O N S

________________ 

1.
These were appeals from decisions of the Traffic Commissioner for the North Eastern Traffic Area on 4 January 2005 and 24 March 2005.  On the first occasion he revoked the Appellant’s licence and disqualified the Company and its two directors, Mr Rush and Mrs Gray, for six months with effect from 2359 hours on 31 January 2005.  A stay was granted but the Company was called-up again and on the second occasion the Traffic Commissioner revoked the Appellant’s licence and disqualified the Company and its two directors indefinitely, with effect from 2359 hours on 8 April 2005.

2.
The factual background to the appeal appears from the documents, the transcripts of the public inquiries and the written decision and is as follows:

(i)
The Company held a standard international operator’s licence for 22 vehicles, with 19 vehicles being in possession.  

(ii)
On 15 May 2002 the Company received a warning letter from the Traffic Area Office which referred to a report from the Vehicle Inspectorate.  This alleged that the declared inspection frequency was not being adhered to, that safety inspection records were inaccurate and that there had been four prohibition notices during 2000 and 2001.  Mrs Gray replied on the Company’s behalf and promised improvement.  The Company was called-up to a public inquiry which took place on 10 January 2003.  In addition to the matters already mentioned the requirement of financial standing was put in issue.  The Traffic Commissioner imposed a condition on the licence that “tighter hands on management is to be exercised by the Directors personally”.  He issued a formal warning and recorded various undertakings.  Details of financial information were to be submitted by 31 March 2003.

(iii)
Shortly afterwards, on 20 February 2003, an immediate prohibition notice was issued in respect of a coach being used for a school run.  On the off-side axle two road wheel studs were elongated, with six of the stud holes visible with the wheel nuts in place.  It appeared that the vehicle had been driven when the nuts were loose, although the nuts were tight when inspected.  A maintenance investigation was carried out by a vehicle examiner on 21 February 2003 but follow-up action was not recommended.  The report noted that there had been seven prohibition notices in the past five years, four being immediate and three delayed.  On 26 March 2003 a prohibition notice was issued in respect of a defective emergency window and on 28 March 2003 a coach was involved in an accident and was found to be seriously overloaded: a further prohibition notice was issued.

(iv)
A second public inquiry took place on 21 May 2004 when, in addition to the above matters, concerns relating to the carriage of football supporters were also considered.  Evidence was given that on four occasions in the last two seasons coaches had arrived either earlier or later than those prescribed in the voluntary guidelines agreed with the Traffic Commissioner.  The Traffic Commissioner issued a formal warning and imposed eight conditions, including the following:


“Your company shall not carry football supporters or undertake work involving football matches during the remainder of 2004.”

(v)
Despite this condition, on 14 August 2004 the Company took a group of American visitors to a football match.  A third public inquiry took place on 15 December 2004.  In addition to the above matters, a list of seven convictions sustained in the last five years was put in issue, as was financial standing.  The transport manager, Mr Hunter, had also been called-up to the public inquiry but it transpired that he had notified his resignation to the Traffic Area Office on 2 June 2004, although the directors said that they were unaware of both the resignation and that Mr Hunter was subsequently no longer carrying out his duties.

(vi)
At the public inquiry evidence relating to maintenance was given by a vehicle examiner.  A traffic examiner then gave evidence about the convictions, which were for offences of permitting a person to drive a vehicle without a licence, driving a vehicle on a road with an incorrect class of licence, failing to display a PSV operator’s licence disc, for no insurance and for using a vehicle in a dangerous condition.  The latter conviction attracted a fine of £1200 with £841 costs.  The traffic examiner had also analysed the tachograph charts for the month of May 2003 and found that 2248 kilometres were unaccounted for or missing.  Mrs Gray is Mr Rush’s sister.  Both Mrs Gray and Mr Rush had submitted statements.  Mrs Gray said that she dealt with the office work while Mr Rush dealt with the vehicles.  Mrs Gray explained that two of the convictions were in connection with the clamping in of a wheelchair which had changed the class of the vehicle because of the total number of seats then being provided.  This had been a technical offence only.  Mr Rush was called and explained the circumstances in which the American visitors had been taken to a football match.  There had been a sudden change in plans and he had tried to obtain alternative transport.  It was accepted on the Company’s behalf that there had been a breach of the condition (set out in (iv) above).

(vii)
Evidence relating to the requirement of financial standing was heard in camera.  The Company’s solicitor, Mr Hird, accepted that some of the necessary funds were held in accounts in the name of Mrs Gray rather than that of the Company.  The Traffic Commissioner allowed until the end of January 2005 for the changes to be made.  
In submissions Mr Hird also accepted that the Company had “been technically out of order where its transport manager is concerned for a long time”.

(viii)
The Traffic Commissioner reserved his decision and delivered it orally on 4 January 2005.  He narrated the history and referred to the convictions.  He found that although there were mitigating features, the breach of the condition not to undertake work involving football matches “was carried out knowingly and deliberately for commercial benefit”.  He continued:-

“This catalogue of problems demonstrates that the warning letter of 15th May 2002, the Public Inquiry of 10 January 2004 and the Public Inquiry of 21 May 2004 have had only limited effect.  This company has put its passengers, some being schoolchildren, some having special needs, at risk.  The general public has been at risk and public safety has been ignored in the specific instance of football crowd control.  The operator did not know that their own transport manager was no longer functioning on their behalf between 2nd June and 18 November 2004.


“In the circumstances I have considered the proportionality of revocation, which may put this operator out of business, and I conclude that revocation is appropriate.  The failure to comply with undertakings, the prohibitions, the convictions and the breach of a condition are so serious as to make revocation proportionate and appropriate under section 17 of the Act and therefore the licence is revoked with effect from 2359 on 31st January 2005.”


He went on also to revoke for loss of repute and to disqualify the Company and Mrs Gray and Mr Rush for six months, with effect from 2359 hours on 31 January 2005.  He warned that an application for a new licence would be considered at a public inquiry and that it would be subject to “rigorous examination” if made within six months.

(ix)
A stay was subsequently granted pending an appeal.  On 29 January 2005 one of the Company’s coaches arrived at the Everton football ground from the wrong direction and 20 minutes later than the permitted time.  The passengers were seen to be shouting and banging on windows.  The police had to call for reinforcements to deal with it.  There was a strong smell of intoxicants inside the coach and several full and empty cans of beer and plastic drink containers were found on board.

(x)
On 2 February 2002 the same coach and driver arrived one hour and ten minutes late from the wrong direction for a match at Manchester City.  Its passengers alighted from the coach while in the main road and entered by the home team’s supporters’ entrance.  An organiser of football supporters’ trips, a Mr Roberts, was on the coach and was seen to be “clearly drunk”.

(xi)
The police made a report to the Traffic Commissioner and on 22 February 2005 the Company was again called-up to a public inquiry which took place on 15 March 2005.  PC Jones gave evidence about the incident on 29 January 2005 and stated that the coach was the worst behaved coach that day.  The police had not been notified that a stop for a meal was to be made.

(xii)
The incident on 2 February 2005 was described by Police Sergeant Cross.  He knew Mr Roberts and said that he was so drunk that he could not even recognise him until he informed him of his identity.  Mr Roberts said that the coach had got lost after going to a pub in Rochdale.  Because the coach was very late the use of the wrong entrance by the passengers had not in fact created a problem but resources were limited and policing was put at risk if the regulations were not observed.  The stop at the pub in Rochdale had not been notified.  PC Taylor 

interviewed the driver, Mr Burns, who said that he had had a single stop in the M62 service area.  In cross-examination by Mr Hird, who again appeared for the Company, and also for Mr Burns in his driver conduct inquiry, it was suggested that Mr Burns had mentioned the pub: PC Taylor did not agree.

(xiii)
PC Lea also gave evidence and told the Traffic Commissioner of the problems that arose with football supporters, particularly when those of opposing teams confronted each other.  The guidelines for coach operators were considered and the Traffic Commissioner then asked Mr Hird:-


“THE TRAFFIC COMMISSIONER:
…..  Mr Hird, as you quite correctly pointed out, there are conditions on this Operator’s Licence that follow the voluntary guidelines and a breach of those conditions is a consideration today, one that I have concerns about, so no doubt you will take me through those conditions and demonstrate to me the way in which you think they have been met?


“MR HIRD:
No, sir, I am not going to try to pretend that they have been met because in these respects, I have advised Mr Rush, it is perfectly patent in certain respects, they patently have not been.  Arriving late is a breach of your guidelines, I know that.


“THE TRAFFIC COMMISSIONER:
You have made much of this business of whether coaches can stop at places where alcohol was being sold for substantial refreshment and, from the sound of it, substantial alcohol and, no doubt, you will be able to show me where the Police Liaison Officer in each case has given authority for that to happen?


“MR HIRD:
Well no, sir, I do not think I can.  That is one of my embarrassments, quite frankly, for the Operator.”


The discussion continued later:-


“THE TRAFFIC COMMISSIONER:
But in both cases there is a condition on your client’s licence, condition roman III, which says, “prior agreement for meal stops where alcohol is available should be sought from your Company’s local Police Liaison Officer” and so it does not matter whether there is a slight difference in the instructions coming from the Sunderland Liaison Officer and the Newcastle Liaison Officer, if the Officer is asked he will apply his own guidelines at the time, but it would appear to me that your client, you told me earlier, has not received permission from either Police Liaison Officer for either event?


“MR HIRD:
Well can I make sure that I am right about this, I may be wrong.


“THE TRAFFIC COMMISSIONER:
Because this is a highly relevant issue?


“MR HIRD:
(pause)  Sir, it appears that that was not sought and I mean I am not going to hide it from you, there is no point pretending and wasting time over it, it appears we did not seek permission from the police.


“THE TRAFFIC COMMISSIONER:
On both occasions?


“MR HIRD:
On either occasion.


“THE TRAFFIC COMMISSIONER:
Despite it being a condition put on the licence by me personally not very long ago?


“MR HIRD:
I regret so, sir.”

(xiv)
Mr Burns gave evidence.  He said that he did not know that the police had to be notified of stops during journeys to football matches.  He described the stop at the pub on 29 January 2005.  He had tried to get the passengers to quieten down but was unsuccessful.  On 2 February 2005 he had been told where to stop by Mr Roberts soon after the journey had started.  When the coach had arrived near the ground the passengers opened the door and got off while he was stationary in traffic.  He had been unable to prevent this.  When questioned by the Traffic Commissioner Mr Burns admitted that he knew about the guidelines.  He assumed that the police had been notified of the stops.

(xv)
Mrs Gray was unable to attend the public inquiry but Mr Rush gave evidence.  He accepted not only that the Company was in breach of the guidelines but also that the Company had failed properly to appoint a transport manager:-


“Q.
And so it seems to me that since the Public Inquiry on 15th December you have not really had a Transport Manager that is acceptable, that is in full control, because if your Transport Manager had been acceptable, if he had been doing the job properly, then I don’t think we would have a driver who says “I didn’t understand about conditions”.  I do not think we would have had an Operator who says “I didn’t understand the difference between conditions and undertakings”.  We have an Operator today, you, who is, as far as I am aware, the only Operator in the country who has had voluntary guidelines imposed as conditions on his licence and then breached them?


“A.
Yeah.


“Q.
And it is not just me viewing it seriously, the police have come from Manchester, Liverpool and Northumberland because they obviously have a great concern about it.  That is the bottom line, Mr Rush?


“A.
I understand that, yeah.”

(xvi)
Financial standing was again considered in camera.  At the end of the previous public inquiry this issue had been left on the basis that further documents were to be supplied by the end of January.  In fact, Mr Hird accepted not only that no such documents had been supplied but also that the necessary changes mentioned had not been made.  In submissions on the Company’s behalf Mr Hird regretted what had occurred.  He stated that it was Mr Rush’s wish to reduce the scale of his operations, which would also affect the amount of finance required.  He continued:-


“I am extremely embarrassed for those for whom I appear by the fact that I do not think that they have done yet what they indicated they would do in relation to the finance.”

(xvii)
The Traffic Commissioner gave a written decision, dated 24 March 2005.  He set out the history and reviewed the evidence.  This was all one way, with it being accepted that there had been breaches of conditions on 29 January and 2 February, and that the evidence of financial standing was lacking.  The Traffic Commissioner found that there was no effective transport manager between 2 June 2004 and 15 March 2005.  He concluded that:-


“It is apparent that it would be overwhelmingly proportionate, in the public interest, to accept the effect on livelihood of this operator that would be caused by the revocation of the licence.”


Revocation was ordered under s.17(1) of the Public Passenger Vehicles Act 1981 for failure to comply with the requirements of repute, professional competence and financial standing; and under s.17(3)(b) of the same Act for breach of conditions.  The Company and its two directors were disqualified indefinitely, with effect from 2359 hours on 8 April 2005.

3.
We heard the appeals consecutively.  In the first appeal Mr Nesbitt’s first submission was that the individual matters of complaint were not in themselves of the most grave kind and that cumulatively they were not so serious as to attract revocation.  He took us through the detail, under the headings of maintenance, convictions, tachograph charts, and breach of the football condition.  We have considered each point raised but do not agree that the evidence can lightly be dismissed.  Although not perhaps the worst case that we have seen, we are satisfied that there was ample evidence to support the Traffic Commissioner’s findings.  The public inquiry on 15 December 2004 was the third inquiry within two years and we have to say that a close reading of the evidence reveals an operator who was struggling throughout with its obligations.  

4.
Mr Nesbitt’s second submission was that the decision was insufficiently reasoned to support a finding of revocation.  Again we disagree, because we consider that it has to be read in the light of the evidence and the position that had developed.  Most of the facts had become common ground and we think that it imposes too high a duty to expect a traffic commissioner to consider, for example, each and every conviction with its individual plusses and minuses.  It must be borne in mind that the Traffic Commissioner chose to deliver his decision orally so that, as he said, he could look Mr Rush in the eye and be available to answer questions.  Although he made an order of disqualification, this was for six months only and he did not shut the door to an application for a new licence being made within that period.  He was endeavouring to put his concerns into plain language in the interests of good regulation.  We think that he achieved this in the passage quoted above (see para.2(viii) above) and that criticism is misconceived.

5.
Mr Nesbitt’s third submission was that the orders of revocation and disqualification were disproportionate.  Again, we do not agree.  These have to be seen in the context of overall regulation, as already mentioned.  We have no doubt that the Traffic Commissioner had in mind the objectives of the legislation (see the Thomas Muir case at p.32 in the Digest on the Tribunal’s website) and the need for action to force Mrs Gray and Mr Rush fully to take stock of their position.  The first appeal is dismissed.

6.
The second appeal presented Mr Nesbitt with what in our view are insuperable obstacles.  Thus, the failure to comply with the requirements of financial standing and of professional competence attract mandatory revocation, with proportionality having no relevance.  The burden of proving compliance with these requirements was on the operator and it is manifest that it failed to do so.  No doubt it was with these problems in mind that Mr Nesbitt’s first submission was that the Traffic Commissioner should have recused himself from hearing the public inquiry on 15 March 2005 by reason of his having given the decision on 4 January 2005.  He said that the Traffic Commissioner had 

effectively prejudged the issue by having given the earlier decision.  Of course, if this were so, it would mean that all traffic commissioners would be seriously limited in the conduct of their work, since they have often to deal with the same operator.  Mr Nesbitt referred us to the Locabail case (Locabail (UK) Ltd v. Bayfield Properties Ltd and Another (2000 1 All ER 65 @ 77) and we think that this provides the solution where the judgment states that recusal is only necessary:-


“….. If, in a case where the credibility of any individual were an issue to be decided by the judge, he had in a previous case rejected the evidence of that person in such outspoken terms as to throw doubt on his ability to approach such person’s evidence with an open mind on any later occasion; …..  The mere fact that a judge, earlier in the same case or in a previous case, had commented adversely on a party or witness, or found the evidence of a party or witness to be unreliable, would not without more found a sustainable objection.”


Mr Nesbitt did not suggest that the Traffic Commissioner had expressed himself in “outspoken terms”.  Indeed, as we have observed, Mr Nesbitt’s complaint was that the Traffic Commissioner had not said enough in his earlier decision.  We are satisfied that there is nothing in this point.

7.
In relation to the breach of the football conditions Mr Nesbitt submitted that the Traffic Commissioner’s findings lacked balance and were disproportionate.  We wholly disagree.  Detailed evidence was given by the police and there is a strong public interest in the need for proper regulation of coaches carrying supporters to football matches.  Indeed, we think that the Traffic Commissioner could well have regarded this as a case in which deterrence was necessary (see the Thomas Muir case referred to above).  In any event, we have to say that the evidence overall from the Company showed that it was unable to cope.  The longstanding lacklustre attitude to the requirements of professional competence and financial standing extended also to its failure to supervise its drivers.  We have to say that we agree with the Traffic Commissioner’s conclusions.  The second appeal is also dismissed.

8.
Accordingly, both appeals are dismissed.  The orders for revocation and disqualification will take effect at 2359 hours on 27 May 2005.

Hugh Carlisle QC

12 May 2005 
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