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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2005/205

Appeal by EDDIE STOBART LTD

Before:
Frances Burton



David Yeomans



John Robinson

__________________

 O R D E R

__________________

SITTING IN London on 18 July 2005

UPON READING the decision of the Traffic Commissioner for the Eastern Traffic Area dated 18 April 2005

AND UPON HEARING Stephen Kirkbright of Ford & Warren, Solicitors, for the Appellant

IT IS HEREBY ORDERED that the appeal be ALLOWED and the matter remitted to the Traffic Commissioner for his further consideration

Appeal 2005/205

Appeal by EDDIE STOBART LTD

_________________

R E A S O N S

_________________

1. This was an appeal against the decision of the Traffic Commissioner for the Eastern Traffic Area dated 18 April 2005 when he revoked the Appellant’s standard international operator’s licence under ss.26(1)(b), 26(1)(h) and 27(1)(c) of the Goods Vehicle (Licensing of Operators) Act 1995 (“the Act”) and directed that the revocation should come into effect at 23.59 hours on 30 June 2005.

2. The factual background appears from the documents, the transcript of the public inquiry and the written decision of the Traffic Commissioner and is as follows :

(i) The Appellant company held an operator’s licence in the Eastern Traffic Area authorising 290 vehicles and 300 trailers kept at 7 operating centres, and also held operator’s licences in all of the other Traffic Areas with a total authorisation of 1,200 vehicles and 1,456 trailers;

(ii) The share capital of the Appellant company was held by Eddie Stobart Group Limited, a non-trading holding company; up to February 2004 the share capital was held by various family trusts of the Stobart family; on 6 February 2004 the entire share capital of Eddie Stobart Group Limited was transferred to W.A. Developments International Limited and Mr Edward Stobart resigned as a director of the Appellant company on 4 February 2004 but remained as the nominated Transport Manager;

(iii) The directors of W.A. Developments International Limited were Mr W.A. Tinkler (who owned 73% of the share capital), Mr William Stobart (who owned the other 27%), Mr Richard Butcher and Mr Paul Fowler;

(iv) None of the changes in directorships or shareholdings were notified to the Traffic Commissioner; on 12 February 2004 a fee and licence checklist was sent to the Traffic Commissioner signed by Mr Butcher, which in error listed the former directors rather than the new ones, although the correct details were notified to Companies House;

(v) In September 2004 the Eastern Traffic Area Office wrote to the Appellant company reminding them that an operator’s licence was neither transferable nor assignable in the event of a structural change, and on 24 September 2004 the Appellant company replied: “there have been a number of changes within the business, but none that bring a change of entity … there have been some additional directors appointed, none of these have affected the operation or make-up”;

(vi) On 2 February 2005 the Appellant company was called to a public inquiry for the Traffic Commissioner to consider action under ss.26(1)(b), 26(1)(h) and 27(1)(2) and 3 of the Act, at which the licence of Eddie Stobart International Limited was also to be considered; 

(vii) At the public inquiry on 24 February 2005 the Appellant company was represented by Mr David Phillips QC and Mr Tim Nesbitt of counsel; Mr Tinkler, Mr William Stobart, Mr David Meir, Mr David Pickering, and Mr Andrew Whiles all gave evidence, on the basis of prepared statements; Mr Butcher and Mr Edward Stobart (although specifically called to the public inquiry as Transport Manager) did not attend;

(viii) At the hearing the Appellant company’s case was that there had been no change of control because the shares remained vested in the company which held the licence; that the company had adequate finance for the requirements of the licences held in all Traffic Areas, taking into account its invoice financing arrangement with HSBC Invoice Finance (UK) Limited; that there was no criticism of maintenance or drivers’ hours (“the compliance issues”) so that the company’s systems were functioning in an entirely satisfactory manner, including the continuing responsibilities of Mr Edward Stobart as Transport Manager until he had been replaced by Mr William Stobart in the autumn of 2004; and that there was no statutory requirement for the Appellant company to notify the resignation of Mr Stobart as Transport Manager;

(ix) During the hearing the Traffic Commissioner considered the Appellant company’s financial evidence; he had before him details of the Appellant company’s invoice financing arrangement with HSBC and the evidence of Mr David Meir of the procedure for using this facility, which he referred to as “the principal way” by which the Appellant company could display adequate financial standing as the company did not  have a loan or overdraft arrangement;

(x) The Traffic Commissioner reserved his decision and asked for cash flow records and bank statements covering the months of November and December 2004 and January 2005;

(xi) On 3 March 2005 Mr Tinkler replied on behalf of the Appellant company, claiming that the company had adequate financial standing and enclosing,  inter alia, a calculation of the company’s readily available financial resources, financial statements from the Eddie Stobart Group Limited to February 2004, bank statements for Eddie Stobart Group Limited for December 2004 and January and February 2005,  and cash flow statements and details of the operation of the invoice discounting facility;

(xii) In the circumstances, when he ultimately wrote his decision, following receipt of Mr Tinkler’s letter,  the Traffic Commissioner determined that he was not satisfied that the Appellant company continued to meet the requirement to be of appropriate financial standing; he was not satisfied with the company’s arrangements to ensure that the transport manager’s duties were adequately performed by Mr William Stobart who was already committed fully to the Appellant company’s licences in Wales and West Midlands Traffic Areas; he was unforgiving in relation to the Appellant company’s failure to inform him of the “material change” of control and inaccurate information about the directorship and failure to notify the dissolution of Eddie Stobart International Limited and to surrender its licence which he considered amounted to “a false declaration … when they were fresh in everyone’s mind”; and he concluded that “the operator must begin afresh with a new licence application which will require evidence of adequate funding”; he also indicated that he required 4 individual named transport managers, none of whom were to be Mr William Stobart, unless he chose to resign his position in the Welsh and West Midlands Traffic Areas;

(xiii) The Traffic Commissioner delayed the implementation of his decision “to enable a new licence application to be made without causing a cessation of haulage activities”; however the Appellant company on 12 May 2005 appealed to the Transport Tribunal on the grounds that the Traffic Commissioner had failed to carry out the necessary balancing exercise, had not found deliberate wilfulness or fraud on the part of any of the directors or managers, had found Mr Butcher negligent rather than wilful, had made no adverse finding in relation to repute, had misunderstood the role of the transport manager in relation to s.58 of the Act, had misunderstood what constituted “sufficient financial resources” and had failed to reconvene the public inquiry having received additional written financial evidence after the conclusion of the public inquiry.

3. At the hearing of the appeal Mr Stephen Kirkbright appeared for the Appellant company and provided a helpful skeleton argument. He conceded that there had been failures to notify the Traffic Commissioner of changes, including the change of Transport Manager when Mr William Stobart had replaced Mr Edward Stobart and that the company had failed to write back immediately when contacted by the Traffic Commissioner to confirm that Mr Edward Stobart would remain responsible as Transport Manager despite the changes in directorships, shareholding and control. When Mr Edward Stobart had retired as Transport Manager and was replaced by Mr William Stobart it was clear that the responsibilities of Transport Manager continued to be discharged effectively as there were no maintenance or drivers’ hours concerns, there was a clear management structure, the company was well run and there was a reporting hierarchy in place. Mr Kirkbright submitted that, although the Traffic Commissioner had found his approach at the public inquiry “combative”, Mr Phillips’ contention at that hearing that there had been no practical need to identify the Transport Manager by name had proved to be correct. He submitted that the Traffic Commissioner should have made use of s.57 of the Act to allow a new Transport Manager to be appointed in place of Mr William Stobart – or more than one if he so desired – within a limited period (of perhaps 3 months) rather than to have revoked the licence and delayed implementation to allow reapplication.

4. Mr Kirkbright continued that proportionality was required in the approach to both professional competence and finance. The Traffic Commissioner should have asked himself the question as to whether the operator’s deficiencies were sufficiently serious to put them out of business. Asked by the Tribunal who was the current Transport Manager, Mr Kirkbright replied that Mr William Stobart was nominated on all licences in every Traffic Area, with extra Transport Managers under him to assist in discharging the workload. However, in Eastern Traffic Area the Traffic Commissioner wanted 4 Transport Managers with international qualifications.

5. With regard to finance, the Traffic Commissioner had been dissatisfied with the HSBC invoice discounting system and with reliance on the proposed sale of a piece of land as a source of readily available cash to meet the financial standing requirement of the legislation. The Appellant company had therefore recently arranged a substantial overdraft facility considerably in escess of the amount necessary to show adequate financial standing. We drew Mr Kirkbright’s attention to the draft accounts before the Traffic Commissioner and suggested to him that a one page summary was hardly adequate to show the Traffic Commissioner the Appellant company’s true position. However Mr Kirkbright insisted that, on the J.J. Adams principle of access to readily available funds such a one page summary did in fact disclose adequate funding as there was sufficient cash available every day without going to the company’s debtors. He added that although the Traffic Commissioner did not believe in the possibility of immediate sale of the land in Carlisle, because he did not believe that the land belonged to the parent company, Mr Tinkler had guaranteed that the land could be sold easily and that the moneys would be available. We pointed out to him that there appeared to have been no discussion at the public inquiry of whether the land was unencumbered.  However Mr Kirkbright submitted that the Appellant company’s proposed financial restructuring would release a cash injection and if an overdraft had been expressly required by the Traffic Commissioner, a substantial facility could have been set up without difficulty: Mr Tinkler had said so. He submitted that the Traffic Commissioner should have asked for an undertaking that an overdraft facility would be arranged on pain of his finding against the operator. There was clearly a catastrophic effect in revoking for financial standing being widely reported, so proportionality had clearly been required. He submitted that a bad regulatory record, as in the case of J.J. Adams always led Traffic Commissioners to ask if an operator was short of money, which was certainly not the case with the Appellant company where there were no safety concerns and the funding was there. Besides the overdraft facility the vehicles were on operating leases.

6. Mr Kirkbright submitted that we should substitute our own decision, giving a formal warning for the failures in notification. He said that there was at least one other international CPC holder who could join Mr William Stobart as nominated Transport Manager. He accepted that the case had not been well put before the Traffic Commissioner. We agreed with this latter submission but also considered that in a case of this magnitude the Traffic Commissioner would have benefited from the assistance of a financial assessor and that it was impossible for the Tribunal to deal with the financial aspects of the case (despite Mr Kirkbright’s assurances submissions that the evidence was clear that the company was substantial with no liabilities) since the issue of financial standing impacted also on other Traffic Areas. Besides this issue there was that of the 4 Transport Managers with international qualifications required by the Traffic Commissioner which could not be addressed by the Tribunal.

7. Having carefully considered the issues, we are of the view that the appeal must be allowed but that the twin points of financial standing and professional competence must be referred back to the Traffic Commissioner for his further consideration. We do not consider it appropriate to substitute a formal warning for the s.26 failures since proportionality needs to be looked at as a whole in relation to all the issues, and consider that this is important since the Appellant company has licences in all Traffic Areas. We do not consider that the case requires remission to a different Traffic Commissioner but are of the view that the assistance of a financial assessor would be helpful and that the Appellant company should submit its financial evidence in good order before the reconvened public inquiry. We are minded to add that we consider the Appellant company to have been the author of its own misfortune. Had the Appellant company written to all Traffic Areas in an orderly way in the autumn of 2003 and again in February 2004 to notify the change of ownership some of the issues would have been avoided. It is a clear breach of conditions not to report material. It is not reasonable to expect Traffic Commissioners to overlook such breaches which are also discourteous and unacceptable in what should be a relationship of trust between operators and Traffic Commissionesr,  Nor can such breaches be more acceptable in the case of large organisations such as the Appellant company where it might be supposed that they have effective systems to process essential paperwork and adequate monitoring to see that it is done.

8. Accordingly we allow the appeal and remit the matter to the Traffic Commissioner for his further consideration in the manner suggested above.

Frances Burton

18 August 2005
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