IN THE COURT OF THE TRANSPORT TRIBUNAL

ROAD HAULAGE APPEALS

Appeal 39/2001 

Appeal by BKG TRANSPORT LIMITED




Before:
Hugh Carlisle QC, President






John Whitworth






Peter Rogers 

___________________

O R D E R 

___________________

SITTING in London on Monday 5 November 2001
UPON READING the decision of the Traffic Commissioner for the Western Traffic Area made on 5 June 2001

AND UPON READING the Amended Notice of Appeal dated 11 September 2001

AND UPON  HEARING Mark Laprell of counsel, instructed by Moore & Blatch, Solicitors for the Appellants

IT IS HEREBY ORDERED that the order of revocation be set aside and that the matter be REMITTED to the Traffic Commissioner for his further consideration.

BKG TRANSPORT LIMITED

Appeal 39/2001

______________________

R E A S O N S

______________________

1.
This is an appeal from a decision of the Traffic Commissioner for the Western Traffic Area on 5 June 2001 when he revoked the Company’s licence with effect from 2359 hours on 31 August 2001.

2.
The factual background appears from the documents and from the transcript of the public inquiry and is as follows:-

(i)
The Appellant Company is run by the Gover family.  It was formed by Mr & Mrs Roy Gover in 1984 and its main business is the carriage of wine and paper goods to and from France.  Over the years the Company’s fleet of vehicles increased to a total of 30 in 1998.  While the licence now authorises 35 vehicles and 24 trailers, only 23 vehicles and 25 trailers are in possession, with additional vehicles being hired as necessary.  Mr & Mrs Gover are now less involved in running the Company.  Both their sons have become directors.  Mr Gover has ceased to be a director but remains company secretary and transport manager.

(ii)
In April 2001 the Company was called up to a public inquiry.  Concerns were expressed about its financial standing and maintenance but these issues were resolved in the Company’s favour and played no part in the appeal.  The live issue was that of drivers’ hours, tachographs and drivers’ records and this arose from numerous convictions sustained by the Company and its drivers.  In addition to convictions in 1995, 1996, 1997 and 1998 there was a total of 13 convictions in August 2000 and February 2001, all arising from a check of the Company’s records in January 2000.  There was also evidence relating to a particular driver, whose records had been analysed by the police.

(iii)
The public inquiry took place on 5 June 2001.  PC Webb gave evidence.  On 29 September 2000 he had stopped a driver who had been unable to provide his tachograph charts.  On 4 October 2000 he had served a notice in respect of the same driver’s records for the period 1 September 2000-29 September 2000.  These revealed a series of rest period infringements.  PC Webb was cross examined by Miss Bell, who then appeared for the Company, and agreed that some of the breaches were less serious than had earlier been stated.  The charts had all been considered by Wing-Comdr Coultman, who also gave evidence, and in the result there was an agreed position.

(iv)
Mr Gover himself gave evidence and set out the remedial steps being taken by the Company.  Although Wing-Cmdr Coultman’s firm, Trutac Ltd, had been responsible for checking the charts prior to 1999, the Company had decided to dispense with those services for economic reasons.  It was now realised that this had been a mistake and that the Company had been misled by its drivers, all of whom were of long standing.  

(v)
Miss Bell submitted to the Traffic Commissioner that the individual offences did not constitute “serious road transport offences” as considered in Appeals 9&10/2000 Stephenson & Turner and McHugh.  Accordingly, she argued that they did not attract mandatory revocation for loss of repute under s.27(1) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) and under paragraph 2(b) of Schedule 3 of the Act.  The Traffic Commissioner accepted this submission.

(vi)
In considering s.26(1)(f) of the Act Miss Bell went on to accept the wide ambit of the undertaking that the rules on drivers’ hours and tachographs would be observed and proper records kept.  But she submitted that Trutac Ltd was now assisting the Company and invited the Traffic Commissioner “to give this Company a strong reprimand with a review in, say, twelve months, to make sure that this new system and all this advice it’s getting is working”.

(vii)
The Traffic Commissioner gave an oral decision.  Having set out the history he concluded:-


“Having considered all that evidence, I come to the following findings.  Dealing first of all with the mandatory loss of good repute under the Act, in the absence of any evidence of fraud on the part of the operator, together with the number of technical offences revealed by the convictions themselves has led me to conclude that the Operator’s repute has not been lost by virtue of the the commission of serious Road Transport offences. 

“My second finding is this: that balancing the arguments put forward by and on behalf of the Operator and against the facts of the convictions themselves and the evidence of further offences being committed by drivers, for example Mr David Howard and also the driver who is due to appear tomorrow at a Magistrates’ Court, taking into account the history of the Operator in failing to deal effectively with its drivers to ensure that it complied with its undertakings under s.26(1)(f) of the 1995 Act, that the rules on drivers’ hours and tachographs are complied with, I find that it is necessary for me to take some action against this Operator’s licence.  Based upon the above findings and again taking into account all that has been put 


forward by the Operator, and balancing that against the evidence and the circumstances of the convictions and the offences revealed I have concluded that under ss.26(1)(c) and 26(1)(f) of [the Act], this Operator’s Licence shall be revoked with effect from 2359 hours on 31 August 2001.  For the reasons given earlier, I make no adverse findings as to the Company’s repute.”
3.
Mr Laprell was instructed by Miss Bell on the hearing of the appeal and his first point related to the way in which the Traffic Commissioner had reached his decision to revoke.  Although the Traffic Commissioner had put the options of curtailment, suspension and revocation to Mr Gover in evidence, these were not developed in his decision.  On the contrary, having found that there was no fraud and having referred to the offences as “technical”, he said that he nevertheless had “to take some action”.  At this stage it might have been thought that a warning or even perhaps a modest curtailment was to follow.  However, the Traffic Commissioner then went direct to an order for revocation, without explanation.  Mr Laprell submitted that the lack of reasoning is compounded by comments made in the Traffic Commissioner’s statement of reasons for refusing a stay, when he stated:-


“As no finding was made against the Operator’s repute, there was no requirement for it to cease trading altogether by virtue of the revocation of the Operator’s licence.”


In the context of a haulage business it was said that these comments were difficult to understand.

4.
We wish to record that we consider that certainly some of the offences might have been found to have been “serious road transport offences” and that in this event revocation for loss of repute would have been mandatory, as set out above.  It follows that in accepting Miss Bell’s submission on this we think that the Traffic Commissioner was being merciful.  Nor do we consider that the offences can properly be described as “technical”.  However, we have to go on to say that, as dealt with by the Traffic Commissioner, we think that his reasoning does not lead to revocation and that when reading his decision this conclusion comes as a surprise.  

5.
The second point raised before us relates to documents in the appeal bundle which were not earlier disclosed to the Company.  When the Traffic Area Office was first asked about documents it stated:-


“We have made an extensive search of the inquiry document storage facility in our office but cannot find the bundle of documents that were presented at the inquiry.  At present we are in the process of destroying files and paperwork in preparation for our move to new accommodation and unfortunately it seems that the papers have been destroyed in error.  I have asked the solicitors Moore & Blatch for a copy of the missing documents .....”

In answer to a query about the particular documents the Traffic Area Office subsequently stated:-


“..... I am unable to confirm whether the documents ..... were disclosed to the Applicant prior to the public inquiry.  At the public inquiry the Traffic Commissioner only considered evidence which was presented to him during the course of the proceedings, and he did not refer to any other documentation.  He based his decision solely upon the evidence which he heard on 5 June.  This is clear from the transcripts of the proceedings.”


Mr Laprell’s submission was that this explanation was all very well but that it did not address the issue.  The documents were held out in the appeal bundle as constituting part of the Traffic Commissioner’s brief and they were thus likely to have been part of his background reading.  They were prejudicial in that they referred to the possibility of the falsification of records and of missing charts and mileages, none of which was relied on in the call-up letter.  It would have been one thing for the Traffic Commissioner to have identified the documents at the start of the public inquiry and to have said that he was wholly ignoring them.  But it was another thing for the documents to be first disclosed on appeal, as having formed part of his brief.

6.
This is another appeal which demonstrates the need for careful housekeeping of documents.  Mr Laprell referred us to Appeal 1997 J42 Starr Roadways Ltd.  More recently the Tribunal has heard Appeal 13/2001 Frigoline Ltd and Appeal 41/2001 Tate Fuel Oils Ltd.  We recognise that during the course of his work it is an inevitability that a mass of material will cross a Traffic Commissioner’s desk, including material which may have formed the basis for the administrative decision to refer a particular operator to a public inquiry.  It would be impracticable for a Traffic Commissioner to have to attempt to disclose everything that he has ever seen in relation to a particular operator and Mr Laprell did not suggest this.  We agree that it is at the stage at which a decision is taken to refer an operator to a public inquiry that a line must be drawn.  What the Traffic Commissioner is then required to do is to identify the evidence that is being relied upon at the public inquiry and to ensure that the operator is given notice so that he can properly deal with it, to avoid surprises.  If as a matter of routine Traffic Commissioners were to produce a check list of the documents not only constituting their brief but also added subsequently we think that this problem is unlikely to recur.  Our comments in Appeal 53/2001 Marilyn Williams t/a Cled Williams Coaches should also be kept in mind: if eg. an amended schedule of prohibition notices has recently been sent to an operator, it is desirable that receipt is confirmed.  

7. As we have indicated, there is force both in Mr Laprell’s points.  However, these are essentially procedural criticisms and we have to say that we regard the failure to comply with the undertaking and the disclosed failures of system as serious: if the Traffic Commissioner had set out his reasoning in a different way we think that his conclusion may have been difficult to disturb.  We remind ourselves of our wide powers under paragraph 9 of Schedule 4 of the Transport Act 1985 and have decided that the appropriate disposal of the 


appeal is for us to set aside the current order and to remit the matter to the Traffic Commissioner for his further consideration.  What we have in mind is that he should order a review of the Company’s records and system and that he should then decide whether further action is desirable.  If he decides that a public inquiry is necessary, no doubt he will ensure that a further call-up letter is sent, with all the evidence being at large.

8.
Accordingly, the revocation is set aside and the matter is remitted to the Traffic Commissioner for his further consideration.
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