IN THE COURT OF THE TRANSPORT TRIBUNAL

ROAD HAULAGE APPEALS

Appeal 41/2001 

Appeal by TATE FUEL OILS LIMITED




Before:
Hugh Carlisle QC, President






John Whitworth 






Patricia Steel

_____________________

O R D E R

_____________________

SITTING in London on Thursday 6 September 2001
UPON READING the decision of the Traffic Commissioner for the North Eastern Traffic Area made on 14 June 2001  

AND UPON READING the Notice of Appeal dated 4 July 2001                                

AND UPON  HEARING Gary Hodgson of Ford & Warren, solicitors for the Appellants

IT IS HEREBY ORDERED that the Appeal be DISMISSED and that the interim direction authorising use of the operating centre at Goxhill shall cease to have effect at 2359 hours on Friday 19 October 2001.

TATE FUEL OILS LIMITED

Appeal 41/2001

​​​​​​​​​​​___________________

R E A S O N S

___________________

1.
This was an appeal from the decision of the Traffic Commissioner for the North Eastern Traffic Area on 14 June 2001 when he refused an application to vary the Appellant Company’s licence by authorising an additional operating centre for three vehicles and one trailer.  

2.
The factual background appears from the documents and the transcript of the public inquiry and is as follows:-

(i)
The Appellants are the holders of a standard national operator’s licence authorising ten vehicles and twelve trailers.  This licence was granted on 21 December 1993, with the specified operating centre being at premises at Otley, Leeds.  On 15 January 2001 an application was made for the authorised numbers to be increased by three vehicles and one trailer, to be kept at a new operating centre at premises at Mellors Coaches Limited, Howe Lane, Goxhill, North Lincolnshire.  On 28 February 2001 the Appellants supplied further details, including the information that two of the vehicles were to be tankers with plated weights of 32 tonnes.  

(ii)
The proposed operating centre is set in a residential area, close to the centre of the village of Goxhill.  In its vicinity there are residential properties, a fish and chip shop, a post office, a public house, bus stops and a railway station.  The village of Goxhill is the subject of the County of Humberside (Glanford Borough) (Various Roads, Goxhill) (Prohibition of Heavy Commercial Vehicles) Order 1991 by which use by vehicles exceeding 7.5 tonnes is prohibited in the “Goxhill Area Zone”, which expressly includes Howe Lane.

(iii)
The hearing of the public inquiry took place on 14 June 2001.  A similar application by a Mr Uden in respect of the same premises was due to be heard on the same day.  At the start of the hearing Mr Hodgson, who appeared for the Company, objected to the two applications being heard together.  It became clear that various residents had made objections to Mr Uden’s application but that they were out of time in respect of the application by the Appellants: it appears that certainly some of the residents had been under the impression  that one objection was sufficient to cover both applications, since they were in respect of the same premises.  In making his submissions Mr Hodgson emphasised the need to keep the representations and evidence in each case separate so as to avoid any 


perception of injustice to the Company.  The Traffic Commissioner ruled in the Appellants’ favour and their public inquiry was then heard first.

(iv)
Mr Hodgson then made submissions about the standing of each resident.  He questioned them about when and how notice had been given.  In the result the representations by Messrs Ashbridge, Lawtey and Healy were held to be invalid.  The representation by the Parish Council was held to be valid and this expressly raised the issue of the weight prohibition order.  

(v)
The Traffic Commissioner heard evidence from the Vehicle Inspectorate and from Mrs Tooby, the clerk to the Parish Council.  The Appellants called as witnesses Mr Draper, their fuel manager, and Mr Wright, who lives on or adjacent to the proposed operating centre and is the owner of it.  Mr Wright referred to its history:-


“Going back to about 1936, my father-in-law started the company under his own name and then it ran buses and lorries and in 1950 he formed a limited company and incorporated them together and called it Mellors’ Coaches Limited.  In approximately 1970, the additional parking area was applied for and the entrance ..... was approved by Mr Hollis of the Highways Authority at that time, and was constructed to their requirements.  Since then until the mid-80s we ran our own haulage fleet and coaches from the site.  The haulage was running mainly contracts for a pit prop company at Immingham transporting pit props and, needless to say, that went by the wayside when all the quarries began to close down and the coach side used to run to the steelworks at Scunthorpe.  The first one used to go out in a morning at a quarter to five and the last one returning at eleven pm.  When the yard became vacant I was approached by Valdor Fuels and they ran up to six vehicles from the site until they were taken over by Watson’s Petroleum and subsequently they moved to Grimsby.  The site then became vacant again and I was approached and advised Tate’s that I would be interested in coming to an agreement with them.”


The period of vacancy was unclear but there was no evidence that the site had been used for heavy goods vehicles or as an operating centre subsequent to the commencement of the weight prohibition order in 1991.

(vi)
During the course of the public inquiry the Traffic Commissioner mentioned that he had visited the site in the morning, prior to the hearing.  He was shown a video of the site and of vehicles using it.  He was then addressed by Mrs Tooby and by Mr Hodgson.  Thereafter he adjourned the public inquiry and proceeded to hear that relating to Mr Uden.  Later in the same day he gave his decision on both applications, which he refused.  Save that we have been provided with a transcript of the decision we have no details of the application or public inquiry relating to Mr Uden.

(vii)
In giving his decision the Traffic Commissioner started by narrating the unsatisfactory position in relation to representation.  He then reviewed the evidence and concluded:-


“.....  I did see from the video and I did hear accounts of the road safety aspects as it affects this Operating Centre.  Those aspects gave me considerable concern.  It was described to me how the railway station is adjacent to the Operating Centre and that pedestrians ..... have to walk across the level crossing and across the front of the Operating Centre when they are leaving the railway station.  It was described to me how peak traffic from that railway station is at about 5.35 in the evening and in the winter that will be dusk or even dark.  I can well imagine the circumstances in the winter, perhaps in the wet, when there are, as was described to me, about 20 people getting off that train.  When there are also cars parked outside the chip shop, there are also people coming to pick up passengers from the station parked all around the entrance to that Operating Centre.  If heavy goods vehicles are coming in or going out at that time, then I believe there is a very distinct hazard.


“On balance, despite all the undertakings that I have been offered by the Operator, and I think they go a long way to solving a lot of the environmental considerations, I believe that although the internal parking area at this Operating Centre, in my view and I agree with the Senior Traffic Examiner, is adequate both for Tate Fuel Oils and for the other licence, I believe that the road safety aspects, large groups of vehicles entering and leaving this Operating Centre, make this site unsuitable.  This is a residential area with limited visibility of pedestrians and other vehicles.  There is no footpath and rail passengers have to mingle with the vehicles on the level crossing and across the access to the Operating Centre.  I believe there is a potential danger which would be exacerbated by large vehicles and therefore I have no choice, in the circumstances, but to refuse this application.”
3.
On the hearing of the appeal Mr Hodgson again appeared for the Company.  He took a preliminary point as to the standing of various residents who had applied to become parties to the appeal.  Mrs Tooby had sent in a written submission on behalf of the Parish Council and since their representation had been held to be valid by the Traffic Commissioner we gave them permission under rule13(3) of the Transport Tribunal Rules 2000.  Mr Ashridge and Mr Healy appeared in person before us and a written submission was received from Mr Lawtey.  Despite Mr Hodgson’s opposition we gave permission for all three to become parties, under rule 14(1).  We indicated that we would receive the written submissions under rule 22(1) but emphasised that we would ignore any mention of evidence which was not before the Traffic Commissioner.  

4.
When we heard from the residents it was apparent that they felt that they had been stifled at the public inquiry.  We think that it was unfortunate that the Traffic Commissioner did not receive full argument both on this point and on the issue of hearing the two public inquiries together.  A Traffic Commissioner may, of course, determine his own procedure (see paragraph 5(1) of Schedule 4 of the Goods Vehicles (Licensing of Operators) Regulations 1995.  By paragraph 3(1) various categories of persons are “entitled to appear”.  These include valid objectors and representors.  However, by paragraph 3(5) “any other person may appear at an inquiry at the discretion of the traffic commissioner” and in the particular circumstances we think that it was unfortunate that, save for Mrs Tooby, the residents were prevented from having any say.  

5.
Again, as to the hearing of both applications together, it was unfortunate that no reference was made to paragraph 4 of the Regulations:-


“..... where a traffic commissioner decides that two or more applications should be the subject of an inquiry, he may hold a single inquiry in relation to those applications if it appears to him that it would be just and convenient so to do.”

Since both applications were in respect of the same proposed operating centre there were obvious issues in common and it would have been unsatisfactory if the Traffic Commissioner had come to inconsistent conclusions.  The effect of Mr Hodgson’s successful submissions was that the representations in Mr Uden’s case were not ventilated in the public inquiry relating to the Appellants.  Although we do not know the extent of the representations made in relation to Mr Uden’s application, the provisions of s.12(8) of the Goods Vehicles (Licensing of Operators) Act 1995 are of relevance:-


“Where the traffic commissioner considers there to be exceptional circumstances that justify his doing so, he may direct that an objection or representations be treated for the purposes of this Act as duly made under this section, notwithstanding that the objection was not, or the representations were not, made within the prescribed time or in the prescribed manner.”

(This provision is applied to variations by s.17(5)(b) of the Act.)  We have insufficient information to enable us to formally find that this was a case in which there were “exceptional circumstances” but we observe that a hearing in which all issues were dealt with at the same time, with those residents with a valid interest being able to participate, would have been more satisfactory, particularly in the light of the position of the Highway Authority and of the police, to which we refer later.  We think that paragraph 4 & s.12(8) were intended for use in this type of situation.

6.
It follows that we reject the Company’s submission as set out in the skeleton argument:


“The Traffic Commissioner delayed publication of his decision until after a second public inquiry on an application by Paul K Uden in respect of the same operating centre.  In that case representations which the Traffic Commissioner had ruled invalid in the Appellants’ case were heard and other 


evidence of which the Appellant is not aware.  By delaying his decision and by appearing to be affected by matters on which no direct evidence was given in the Appellants’ public inquiry, the Traffic Commissioner was given the impression that he may have been affected even unconsciously by evidence or documents considered in the second Public Inquiry.  Justice must not only be done but must be seen to be done.”

The situation arose at Mr Hodgson’s request and would have been avoided if the two cases had been heard together.  Moreover, there is no evidence to suggest that the Traffic Commissioner took into account matters raised in the other inquiry.  At one stage Mr Hodgson relied upon the Human Rights Act in support of his submissions:-


“Natural justice, Sir, is applicable in the Human Rights Act to the person who is on trial and that is the person before you, to be determined against”.

This subject was recently referred to by the Tribunal in Appeal 65/2000 AM Richardson t/a DJ Travel Consultants v. DETR and we repeat here that proceedings before Traffic Commissioners are not “criminal” and must be viewed in a regulatory context.  Of course, applicants must be treated fairly but this must not be to the exclusion of those such as local residents, who may well have a legitimate interest.

7.
The main submission in the appeal was that the Traffic Commissioner could not properly have concluded that the site was unsuitable on road safety grounds.  Mr Hodgson submitted that there was no evidence of previous accidents; that the Vehicle Inspectorate considered that there was no hazard in leaving or entering the site if the driver took care; that objections had not been made by the Highway Authority or by the police; and that the application involved only three vehicles and that these would be leaving at specified times, when the road was unlikely to be busy.  On the other hand, the Traffic Commissioner had himself been to see the site and had been able to form his own opinion, which was supported by evidence from the Parish Council.  In considering the issue of suitability we think that this was essentially a matter for the Traffic Commissioner’s discretion and that there was evidence upon which he was entitled to come to his conclusion.  Accordingly, this ground fails.

8.
We have already referred to the position of the residents.  On appeal Mr Hodgson objected to them not only becoming parties at that stage but also to the Traffic Commissioner’s ruling that the Parish Council’s representations were valid.  He went on to find against these:-


“Another point put to me about the Parish Council ..... by Mr Hodgson was that the Parish Council was ruled to be a valid representor by a whisker and had the right to ask questions but when I was given the final statement by the Parish Council there were all manner of environmental considerations that affect a number of people in the village.  The only areas that I can consider are the areas that affect the Parish Council’s property and its enjoyment of that property, so there is a whole raft of issues that I have had to put out of my mind.  Therefore, I cannot find any environmental aspects that affect the Parish Council that I can take into consideration in this particular case.”

No doubt there are many cases where representation may be ruled invalid from the beginning.  Such cases may include non-service as opposed to late service of notices, and those where the grounds are clearly irrelevant.  However, as we have stated, procedure is a matter for the Traffic Commissioner and if he considers that a representation is arguable he is entitled to permit the representor to participate and to make his decision at the end.

9.
Various submissions were made to the effect that the Traffic Commissioner had misdirected himself about the evidence but we are satisfied that there is nothing in these points.  Thus, it was suggested that there was no evidence about parked cars and that this was not shown in the video.  If the Traffic Commissioner had seen such parking during his inspection of the site, it was said that he ought to have mentioned this at the hearing, so as to enable the Appellants to comment on it.  No doubt there will be occasions when observed matters ought to be brought to an applicant’s attention.  There may also be circumstances in which it is desirable for inspections to be repeated, in the presence of the parties.  No application for this purpose was made in the present case and we would not have expected it.  Whether cars were actually parked at the time of the inspection is, we think, irrelevant since it was the potential which the Traffic Commissioner had to evaluate.  This is a factual area in which Traffic Commissioners have great experience and the Tribunal will be slow to interfere with such decisions.  

10.
A comparison was made between the words used by the Traffic Commissioner in his decision and those in a manuscript note made by him, in the letter of notification of the decision to the Company and in a subsequent application to the Tribunal for an expedited hearing.  It is true that there are slight differences but these are not sufficient to impugn the overall finding.  Nor was it an appropriate case in which to impose conditions: it is clear from the Traffic Commissioner’s comment about undertakings that he had this aspect in mind.  Mr Hodgson also referred to Appeal 51/2000 Express Deliveries by Roadrunners Merseyside Ltd but we think that this was very much a case on its own facts, with an accident-free history despite prolonged use by heavy goods vehicles over many years.  It is to be contrasted with the present case in which there has been no such recent use and where the weight prohibition order has been in force for 10 years.

11.
We have mentioned the Highway Authority and the police and we had letters from them to the Traffic Commissioner in our appeal bundle of documents, as supplied by the Traffic Area Office.  It was submitted that these letters may have been taken into account by the Traffic Commissioner and that he had failed to inform the Appellants that he was going to do so or to give them an opportunity of commenting on them.  The Highway Authority had indeed written a detailed letter to the Traffic Commissioner, with proposals for conditions to be imposed.  This letter had not previously been seen by the 


Appellants.  The Traffic Area Office replied to the Highway Authority by giving it notice of the hearing and by stating that the details of the proposed conditions would be “amongst the Traffic Commissioner’s papers for consideration”.  In fact, this reply refers to two letters, only one of which is in the appeal bundle.  We have received no comments on this point from the Traffic Commissioner because it was raised for the first time the day before the hearing, when the Appellants’ skeleton argument was sent to the Tribunal. 

12.
This situation has recently been considered by the Tribunal in Appeal 13/2001 Frigoline Ltd and Geoffrey Royal & Geoffrey Hart and may constitute a breach not only of the rules of natural justice but also of paragraph 5(8) of Schedule 4 of the 1995 Regulations:-


“The traffic commissioner shall not take into account any written evidence or other matter in writing received by him by any person before an inquiry opens or during any inquiry unless he discloses it at the inquiry.”

As in the Frigoline case the point had only come to light when the appeal bundle was sent to the Appellants three weeks or so beforehand.  Although there is no evidence that the Traffic Commissioner was influenced in any way by the Highway Authority documents, the resulting situation is obviously unsatisfactory.  The better practice would have been to have ensured that the parties had the documents and for the Traffic Commissioner to have stated openly whether he was taking them into account.

13.
A similar submission was made in respect of a letter from the police.  Unlike the letter from the Highway Authority, the letter from the police had been sent to the Appellants by the Traffic Area Office, with the following comment:-


“Please find enclosed a copy of a letter we have received from Humberside Police in relation  to the use of the proposed operating centre.  The letter was forwarded to this office as a result of one of the representors against the application for Paul K Uden having approached them.  


“The letter is not a formal objection and the contents will not be taken into account when the Traffic Commissioner makes his decision about your application, it is for your information only as the police have indicated that the representor may refer to it at the Inquiry.”

During examination in chief the traffic examiner, Mr Watkins, mentioned the police:-


“.....  With regard to the weight restriction, again, if the police and Highways Department have no objections then I certainly have not.”

In cross-examination Mr Hodgson did not himself refer to the police, although he did put to Mr Watkins that the Highway Authority had not objected.  The Traffic Commissioner then questioned Mr Watkins:-


“Are you aware that the Humberside Police have reservations about this Operating Centre?”

As Mr Hodgson observed to us, the Traffic Commissioner must have had the letter from the police in mind and from the context it can be understood why he asked the question.  Because cross-examination by Mrs Tooby had been overlooked Mr Watkins was later recalled for this purpose.  Mrs Tooby put 


the letter from the police to him and quoted from it.  Mr Hodgson then objected and thereafter the contents of the letter were left in the air.

14.
Nevertheless, during closing submissions Mrs Tooby asserted that the Parish Council were supported by the police, whereas Mr Hodgson said:-


“The police received notification of this public inquiry and have not objected.  I rely on that which is fundamental in this case.  I don’t rely on hearsay evidence ..... but ..... the police knew about this application and they have not sought fit to raise an objection.”


It was factually accurate to say that the police had not formally objected.  However, as appears from their letter their failure to object was due to a lack of resources, for which an apology was made.  Their position was:-


“It is not correct to say that an officer from Humberside Police has examined the Mellors coaches site and determined it is a correct and proper premise for an operating centre, or that Humberside Police would not object to its use for that purpose.  On the contrary, an officer attended the site in response to a complaint of illegal parking and offered comment in relation  to that matter alone.  The officer would not have been aware of any proposal concerning operating licensing and could not therefore have commented on that issue.  To apply otherwise is misleading.  The member of the public who contacted Humberside Police is aware of these matters and may raise them as an issue at the public inquiry.

“Please be aware that had this matter come to our attention earlier, Huimberside Police would certainly have raised objections.”


The letter then goes on to discuss the weight prohibition order.  Since this point was not relied upon by the Traffic Commissioner it could be said that he had not been influenced by it.  But as with the letter from the Highway Authority the position is unsatisfactory.
15.
In the Frigoline case the Tribunal gave the Traffic Commissioner an opportunity to respond to the new material and ordered that in default there would be a remission for a hearing before a different Traffic Commissioner.  In deciding whether this is an appropriate disposal in the present case we have in mind the provisions of paragraph 9(1) of Schedule 4 of the Transport Act 1985 by which the Tribunal is empowered “to make such order as they think fit”.  If we thought that a remission for a new hearing might make a difference to the result we would have had to consider this.  However, we have concluded that it would not make any difference, and that any Traffic Commissioner properly considering the application would be bound to find against the Appellants.

16.
As a starting point it is important to bear in mind that it was not suggested that the proposed operating centre was already specified in any operator’s licence issued by the Traffic Commissioner (ie. it was not an existing operating centre) or that it was the subject of a planning certificate “stating that its use as an operating centre for vehicles used under any operator’s licence is or would be lawful” (s.19(7) of the 1995 Act).  By s.13(5)(d), as applied to variations by s.17(5) of the 1995 Act, in order to grant the application the Traffic Commissioner had to conclude that:-


“..... each place so specified is available and suitable for use as such an operating centre (disregarding any respect in which it may be unsuitable on environmental grounds).”


At what stage, if at all, does the weight prohibition order have to be taken into account?  As we stated in Appeal L34 Norman Marshall Ltd v. West Sussex CC & Others the relevant provisions of s.13(5)(d) are general and are not limited to road safety issues “where vehicles first join a public road on their way from an operating centre”, as in s.21(1): if Parliament had intended so to limit s.13 it could have done so.  Mr Hodgson submitted to the Traffic Commissioner that the weight prohibition order was not an “environmental ground”.  Although we do not think that the point is so straightforward, we do not doubt that the existence of the order had to be taken into account in considering availability and suitability for use.  We asked Mr Hodgson how it would be possible for a 32 tonne vehicle to gain access to the proposed operating centre without being (substantially) in breach of the weight prohibition order.  His answer was that the right to access went with the land.  But this presupposes an entitlement to use or existing user and, as we have already stated, no such entitlement or user subsequent to the commencement to the Order was suggested.

17.
In the result we are satisfied that the application was bound to fail and that no purpose would be served by a further hearing.  The appeal is dismissed and the interim direction authorising use of the premises will cease to have effect at 2359 hours on Friday 19 October 2001.  We recognise that lack of resources may have affected co-operation from the Highway Authority and the police but hope that they can be encourage to participate in the future.  If representatives from both had attended we think that the Traffic Commissioner would have been assisted.

18.
We propose now to comment on the contents of notices of appeal.  In the present case the grounds of appeal were set out as follows:-


“The Traffic Commissioner’s decision was perverse particularly as;


i)
The Traffic Commissioners decision was clearly wrong;


ii)
The Traffic Commissioner misdirected himself about the law;


iii)
The Traffic Commissioner misdirected himself about the evidence;


iv)
The Traffic Commissioner took into account matters which should not have been taken into account;


v)
The Traffic Commissioner failed to take into account and give sufficient weight to the evidence presented by the Appellant;


vi)
The Traffic Commissioner offended the rule of natural justice.”


These are no more than general headings of the sort that could be used in every case, on a pro forma basis.  Mr Hodgson submitted that they had been taken from the Tribunal’s “Explanatory Leaflet”; but it can be seen that similar wording is only used (at page 8) when describing the test applied by the Tribunal in reaching a decision.  In the specimen notice of appeal paragraph 6 refers to grounds of appeal and the form states that “it is essential for the grounds of the appeal to be fully set out”.  Unless this is done those 


involved do not know the case to be met.  Although Traffic Commissioners are not parties to appeals, there are circumstances in which misunderstandings, particularly of fact, have sometimes to be corrected.  Moreover, the “appropriate national authority” is entitled to become a party to an appeal and will not be able to form any view of the need for this if the grounds are left unstated: objectors and representors are in a similar position.

19
It may be, of course, that new points arise when the appeal bundle becomes available, as in the present case.  If so, it is essential that an application to amend the notice of appeal is made forthwith.  It is not sufficient to wait until preparing the skeleton argument, a day or two before the hearing itself.  The Tribunal does not wish to encourage excessive formality but gives notice that it will not hesitate to require details of grounds of appeal to be provided in appropriate cases and to issue directions under rules 22(2) or 30(1) of the Transport Tribunal Rules 2000.  Moreover, applications for late amendments may cause adjournments or be altogether refused, particularly if the effect would be unreasonably to prolong a stay or interim authority which has been granted; or the terms of the stay or authority may be varied.
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