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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2004/364

Appeal by PALLAS TRANSPORT LIMITED

Before:
Jacqueline Beech







David Yeomans

John Robinson

ORDER

Sitting in London on 7 December 2004

UPON READING the decision of the Traffic Commissioner for the North Eastern Traffic Area made on 6 October 2004

AND UPON the Appellant requesting that the appeal be determined in its absence

IT IS HEREBY ORDERED that this appeal be DISMISSED

Appeal 2004/364

PALLAS TRANSPORT LIMITED

R E A S O N S

1. This was an appeal from the decision of the Traffic Commissioner for the North Eastern Traffic Area made on 5 October 2004 and confirmed in writing on 6 October 2004 when he refused the Appellant’s application for an operators licence under s.13 and Schedule 3 of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”).

2. The factual background to the appeal appears from the documents, the transcript and the Traffic Commissioner’s decision letter and is as follows:

(i) On 3 February 2003, a raid was conducted by Customs & Excise officials and the Vehicle Inspectorate of the joint operating centre of Sylvia Pallas trading as Pallas Transport and John McCaffery trading as Montana Freight Services.  Thirteen vehicles were found to have kerosene in their fuel tanks and the operating centre’s main fuel tank also contained significant amounts of kerosene.  The result was that the contents of the main fuel tank was confiscated (with a value of £16,000) and 5 vehicles were impounded by the Customs & Excise officials; the vehicles were later returned on the payment of a penalty of £10,000.  
(ii) The Traffic Commissioner subsequently called both operators to a public inquiry on 19 September  2003 at which TE Barnes gave evidence concerning the raid and the Customs investigation.  On 27 October 2003, the Traffic Commissioner revoked both licences upon the ground that neither operator was of good repute.  The Appellants appealed to the Transport Tribunal.
(iii) On 7 December 2003, the Appellant applied for a standard national operators licence authorising 21 vehicles and 14 trailers.  The sole director of the company was Sylvia Pallas; the Transport Manager was Kenneth Cook.  
(iv) On 3 February 2004, an application for an interim licence was refused and the Appellant advised that the Traffic Commissioner would not consider the full licence application until the appeal to the Transport Tribunal had been determined.
(v) On 18 June 2004, the Transport Tribunal, sitting in Edinburgh ,heard a joint appeal against the decision of the Traffic Commissioner.  The Appellants were represented by Mr Hamilton of UBS Transport Consultants.  During the course of that hearing Mr Hamilton applied for permission to rely upon new evidence and in particular, a chemist’s report dated 14 June 2004 which related to a fuel sample which had been received on 8 June 2004.  The relevant extracts from the decision of the Tribunal are as follows:

“.. (the sample) .. was found not to be contaminated with kerosene: it was almost identical to that of the diesel standard.  Although the source of the sample was stated to be “fuel tank” no further details of provenance are given. ..

We invited Mr Hamilton to take us through the documents.  He agreed that the Appellants had lost fuel in the tanks to the value of £16,000 and had paid £10,000 to release their impounded vehicles.  The position before the Traffic Commissioner was that the findings of Customs & Excise were undisputed.  Apart from the adjustment concerning one vehicle there had never been previous challenge, neither by the Appellants nor by Mr Hindle nor by Mr Lawtie at the public inquiry.”

The Tribunal refused the application to admit new evidence as it was evidence that could have been available for use at the public inquiry.  In the event, the appeal was dismissed with effect from 31 July 2004; written reasons were given on 2 July 2004.  The Appellants appealed to the Court of Sessions.
(vi) On 22 June 2004, a renewed application for an interim licence was made by John O’Neill & Co, solicitors acting for the Appellant.  This was followed by a faxed communication from Mr Hamilton to the Traffic Area office dated 25 June 2004 requesting an immediate decision upon the Appellant’s application for a licence, followed by a further fax dated 29 June 2004, asserting that independent analysis of the Customs samples had proven conclusively that there was no kerosene present in the fuel sampled by the Customs & Excise and that the Appellant had received an apology from Customs & Excise and had been refunded the £10,000 penalty.  Mr Hamilton required the Traffic Commissioner to make an immediate determination of the application for a licence, otherwise litigation against the Traffic Commissioner “personally” would be considered.  There followed further correspondence from Mr Hamilton, the Agent for the Rt Hon Tony Blair the Appellant’s constituency MP and John O’Neill & Co all requesting a decision on the Appellant’s application for a licence and/or the granting of an interim licence.
(vii) On 19 July 2004, the Traffic Area wrote to Mr Hamilton informing him that the Appellant’s application would be heard at a public inquiry.  Further correspondence followed from Mr Hamilton, Mr Hayden of Trans Consult Co UK Limited and John O’Neill & Co again requesting an early determination of the application or an interim licence.
(viii) On 30 July 2004, Lord McEwan sitting in the Court of Session, ordered a stay of the order of the Transport Tribunal of 2 July 2004.
(ix) By a letter dated 2 August 2004, the Appellant was called to a public inquiry which was listed for 27 August 2004 for the Traffic Commissioner to consider the Appellant’s application.  The call-up letter set out the evidence that the Traffic Commissioner was minded to consider and in particular:
“A letter submitted by your company to Rt Hon Tony Blair MP on 29 June 2004 requesting assistance with its application.  In the said letter Sylvia Pallas states that she has been completely exonerated by Customs and Excise despite the Transport Tribunal’s decision stating “the negotiations with Customs and Excise had been conducted by a different Solicitor, Mr Hindle of Hindle Campbell, on the operator’s behalf and the findings of Customs and Excise were unchallenged”.
It will assist your company’s case if it can provide documentary evidence to confirm that it has been exonerated by Customs and Excise.  This information can either be provided in advance of or during the Inquiry”.

(x) On 10 August 2004, the Traffic Area wrote to Mr Duthie of Burness solicitors who were also representing the Appellant, stating:
“Please note it may be of assistance to your client company’s case if it can provide evidence of the exoneration by Customs and Excise as stated in the letter from Sylvia Pallas to the Rt Hon Tony Blair MP .. Mr McCartney had indicated that it will go some way to restoring the repute of Sylvia Pallas if evidence such as a letter from Customs and Excise or evidence that the money paid to Customs and Excise has been repaid to Pallas Transport can be provided to substantiate her claims.”

On the same date, the Traffic Area wrote to the Appellant stating:
“.. Various communications have been received from more than one Transport Consultant, acting on your company’s behalf.  The content of some of these has been unusual and lacking in the normal professional objectivity displayed by other consultants operating with this commercial area.

The Traffic Commissioner has requested that your company’s Director, Sylvia Pallas, countersigns all communications, in its own interests, to ensure that your company is aware of, and is in agreement with, the sentiments being expressed on its behalf.  Your company should be aware that some communication has been received, on its behalf, which has been surprising in its content and style and, on occasion, it has bordered on being abusive.  

In view of the nature and content of communication received recently from Mr Hayden .. and Mr Hamilton .. the Traffic Commissioner is concerned that your company gets a fair hearing which is not prejudiced by any perception that it could be affected in any way by the manner in which either of these firms has acted for your company. …

Your company is strongly advised to seek the services of Counsel or Solicitor in order to present its case competently .. unless it chooses to act on its own behalf”.

(xi) There followed correspondence from Mr Hamilton, Mr Hayden and Burness Solicitors making submissions as to the rights of the Appellant to be represented by its representative of choice.  Mr Hamilton also requested an adjournment of the public inquiry for:

“pre-booked arrangements and reasonable time to study “the full schedule of the evidence” once received”.  Given the circumstances I confirm that my client will be unable to attend the PI .. If Mr. McCartney insists on commencing proceedings in our absence, his continued abuse of power will be appealed at least twice or to a maximum of four times. ..”

The application for an adjournment was refused and the Traffic Area repeated the Traffic Commissioner’s concerns that the Appellant should receive competent representation.  On 25 August 2004, Burness Solicitors made a further application for an adjournment upon the basis that the Appellant wished to be represented by Mr Hayden but that he was unavailable on the date of the hearing.  The application was refused.  Two further applications made on 26 August 2004 were likewise refused.
(xii) At the hearing of the public inquiry, Mrs Pallas attended on behalf of the company without representation or any documents.  She asked for an adjournment so that she could obtain legal representation. The Traffic Commissioner took her through the call-up letter and asked Mrs Pallas to confirm that she had been completely exonerated by the Customs & Excise.  There came the following exchange:
Mrs Pallas: I can’t talk about that.  That’s sub judicae Sir.

Traffic Commissioner: You cannot talk about it because it is sub judicae?  What do you mean by that?

Mrs Pallas: Because there’s an ongoing court case with Customs.  Hindle Campbell are dealing with the court case, and Customs.  I’m not allowed to speak of it.

Traffic Commissioner: .. in your application for a licence you have said that you have been completely exonerated.  Now, I have no wish to see anything that has been put before other courts as the subject of a current ongoing appeal.  All I want to do is for you to show me a simple document and perhaps a cheque or a bank statement that shows that the Customs & Excise have found you completely guilt-free, given you all your money and all your possessions back and they have said, I am sorry, it was a mistake.  Presumably there is a very simple letter and there is a very simple cheque that you can show me?

Mrs Pallas: Sir, I can’t show you that today. I haven’t anything with me to that effect”.

The Traffic Commissioner granted an adjournment upon Mrs Pallas giving a number of undertakings including one that she would provide documentary evidence, within seven days that she had been exonerated by the Customs & Excise.

(xiii) On 3 September 2004, Mr Hamilton wrote to the Traffic Area office alleging “bias, malice, neglect, inattention, delay, incompetence, ineptitude, turpitude, arbitrariness” against the Traffic Commissioner and the Traffic Area staff.  He repeated his request that he be permitted to represent the Appellant and alleged breaches of Article 6 of the Convention of Human Rights.  He requested that the Traffic Commissioner remit the hearing of the public inquiry to another Traffic Commissioner.  This request was repeated in correspondence and e-mails sent by Burness Solicitors and Mr Hayden and was refused on 1 October 2004.
(xiv) On 4 September 2004, Burness Solicitors sent two letters to the Traffic Area office from Customs & Excise.  One was in relation to Mr McCaffery and the other was in relation to Pallas Transport which read:
“ .. I understand from your correspondence that it has been suggested to the Traffic Commissioner that Pallas Transport were required to pay a substantial amount of back duty for the use of rebated fuel.  I can confirm that this incorrect.

A thorough investigation of the above case revealed no evidence of large-scale misuse. ..”

(xv) 
At the reconvened public inquiry on 5 October 2004, the Appellant was represented by Mr Smith, solicitor.  His preliminary point was that the Appellant was not in position to provide proof of exoneration by the Customs & Excise because of the evidential difficulties arising out of the subject being sub judicae in the Court of Sessions.  He also referred to current litigation involving Customs & Excise the details of which he would not divulge.  The £10,000 penalty and the value of the fuel removed from the premises had not been refunded.  He could not establish complete exoneration until after the Court of Sessions had determined the appeal from the Transport Tribunal and the litigation involving Customs and Excise had been concluded.  Mr Smith requested an adjournment but rejected the Traffic Commissioner’s proposal that the public inquiry be heard in two stages, so that all matters could be dealt with at the reconvened public inquiry save for the Customs & Excise exoneration point which would be adjourned to a later date.  Mr Smith rejected this approach as “manifestly unsafe and wrong”.  The Traffic Commissioner refused to adjourn the whole proceedings to a later date as there had been repeated requests for the application to be dealt with as quickly as possible.  He therefore determined to hear the non-contentious matters and adjourn the “complete exoneration” point.  Mr Smith then advised the Traffic Commissioner that the Appellant was not prepared to continue with the hearing as there was no confidence that the company would have a fair hearing. Mr Smith declined to elaborate on the reasons for the Appellant coming to that decision.  
(xvi)   In an oral decision following a short adjournment, the Traffic Commissioner  stated:

“This operator has claimed on numerous occasions to be completely exonerated by Customs & Excise of any wrongdoing yet the finding of the Transport Tribunal on 18th June 2004 was that the appellants had lost fuel in tanks to the value of £16,000 and had paid £10,000 to release their impounded vehicles.  The position before the Traffic Commissioner was that the findings of the Customs & Excise were undisputed.  Apart from the adjustment concerning one vehicle there had never been any previous challenge neither by the appellants, nor Mr Hindle, nor by Mr Lawty at the Public Inquiry, yet, despite repeated requests, the evidence of this complete exoneration, it has not been provided.
This operator has withdrawn from the Public Inquiry and refused to give evidence.  This operator has been made aware that the onus is on an operator when applying for a licence to satisfy the Traffic Commissioner about Section 13(3)(a) and Schedule 3 of the Act which concerns the need for an operator to demonstrate that the operator is of good repute and Section 13(5)(c) of the Act which concerns the need for an operator to have satisfactory facilities and arrangements for maintaining the vehicles used under the licence in a fit and serviceable condition.  The operator has declined to do this despite being made aware that it may be fatal to the licence application.

Regrettably, in these most unusual circumstances, the application for a licence .. is refused.”

3. At the hearing of this appeal, the Appellant requested that the Tribunal determine this appeal in its absence, which we did.  Full grounds of appeal with a commentary had previously been lodged with the Tribunal. 
4. The first point which we took as a preliminary issue concerned the jurisdiction of the Tribunal.  As set out in the grounds of appeal it was submitted that:
“The Appellants wished there appeal to be heard in Scotland and they believe that they have been discriminated against by the Tribunal.  As a result of this they have been deprived of the right to have a full hearing in Scotland and the right to expert representation.  The Appellants do not accept that the hearing on the 7th December 2004 has been properly constituted and do not recognise the jurisdiction of the London venue.  The Appellants believe that proper procedures have not been followed in listing the Appeal in England.  The Appellants believe that this Appeal may violate or encroach upon the authority of his Lordship Lord McEwans Scottish Court of Session Decree this may carry severe consequences. …  The Appellants Agents will therefore bring this matter to his Lordships immediate attention.”
5. We reject with this submission.  Paragraphs 13(1) and 13(2) of Schedule 4 of the Transport Act 1985 read as follows:

"(1) Subject to sub-paragraph (2) below and to any rules made under paragraph 11 above, the tribunal may sit in any part of Great Britain in such place or places as may be convenient for the determination of the proceedings before them."

(2) An appeal from the determination of a traffic commissioner for a traffic area in Scotland shall be heard in Scotland."

Pursuant to paragraph 13, the Tribunal normally sits in London to hear all those appeals from decisions made by the Traffic Commissioners of England and Wales.  It is only when there are Scottish appeals listed to be heard in Scotland that consideration is given to an application for an English appeal to be heard in Scotland. In this instance, there were no Scottish appeals waiting to be heard, only English appeals listed in London. Therefore it was appropriate to hear the appeal in London and to do so was in accordance with paragraph 13 of Schedule 4 of the 1985 Act.  We reject the submission that the Tribunal was not properly constituted in accordance with Schedule 4 of the 1985 Act and the Transport Tribunal Rules 2000.  We also reject the submission that to list this case in London amounted to discrimination or a violation of Lord McEwan’s stay of the Tribunal’s order in the appeal of Sylvia Pallas trading as Pallas Transport which is a separate legal entity to the Appellant company.  In the result, we are satisfied that this preliminary point has no merit.
6. The first substantive ground of appeal was that the Traffic Commissioner was wrong to determine that the Appellant had withdrawn from the public inquiry.  We have considered the transcript of the hearing of 5 October 2004 and in particular the following submissions made by Mr Smith:

“.. The firm instructions I have received are that my clients are not confident in the fact that that can be a fair hearing and therefore do not wish to proceed further this morning. …

Those are my instructions, that they are not convinced of the fairness of that and so do not wish to proceed with the hearing this morning.  I cannot be called upon, with respect, to give reasons for that because, of course, that is a matter of privilege.  That is what the clients have told me (inaudible) has the result that the hearing is not going to proceed further in whatever fashion you order but those are my instructions. ..”
There is only one reasonable interpretation of the statements made by Mr Smith and that is that the Appellant was withdrawing from the public inquiry.  As a result, this ground of appeal fails.

7. The second substantive ground of appeal is:

“The Traffic Commissioner refused to hear any matters that were raised with the Transport Tribunal in respect of there judgement (sic) dated 2nd July 2004 or the Court of Session Appeal.  Yet the Traffic Commissioner wished to raise matters relating to a previous public Inquiry of the 19th September 2003.  All matters relating to the Court of Session Appeal and the previous decision of the Transport Tribunal of the 2nd July 2004 are a matter of sub-judice. The Traffic Commissioner was not entitled to cite Pallas Transport Limited to a Public Inquiry.  As the company fulfilled absolutely the criteria required to hold an Operators Licence.  The company satisfied the requirements of good repute by employing a Transport Manager of flawless character.

The company satisfied the financial resources test and had adequate finances to operate the Goods vehicles licences applied for.  The Traffic Commissioner made a grave error in summoning Pallas Transport Limited to a Public Inquiry.  In UK Law Pallas Transport Limited is a separate legal entity and should have been judged on its own merits.  Without any reference or connection with the previous sole trader entity.  Indeed the Traffic Commissioners complete contempt for his Lordships Lord McEwans Decree, the Court of Session and the Scottish Judiciary is deeply concerning.  The Traffic Commissioners actions could have prejudiced natural justice and seriously compromised the future High Court hearing scheduled for 8th July 2005.

8. We cannot find fault with the Traffic Commissioner’s approach to this application.  The Appellant is a separate legal entity to Sylvia Pallas who is the Appellant in the Court of Sessions appeal.  For the Traffic Commissioner to consider the application for a new licence made by the Appellant company (which he had repeatedly been asked to do by the various representatives acting on behalf of the company) cannot amount to sub-judicae or be in contempt of the stay granted by Lord McEwan in Mrs Pallas’ own appeal.  We are therefore satisfied that there is nothing in the points made about the jurisdiction of the Traffic Commissioner to hear and determine the application or in the points made about his actions in relation to the application made by the Appellant to operate vehicles from within the North Eastern Traffic Area.

9. Turning to the other points made in the first ground of appeal, in order to consider any application for a licence, the Traffic Commissioner is required by s.13(3) of the Act to determine whether the applicant satisfies all matters set out in that section, including good repute and when determining that matter, the Traffic Commissioner is required by Schedule 3(2)(b)(ii) of the Act to have regard to all material evidence including any information in his possession as to the previous conduct of a company’s directors in whatever capacity.  In this case, the sole director of the Appellant is Sylvia Pallas and the Traffic Commissioner would have erred in his statutory obligations if he had not considered the repute of that sole director.  The way he approached her good repute in relation to the Customs & Excise issue again, cannot be faulted. He was right to direct that he did not wish to consider the evidence that had previously been the subject of the failed application before the Transport Tribunal and which was the subject of the appeal to the Court of Sessions.  However, he had repeatedly been told that there was new evidence that had come into existence since the Tribunal’s decision which amounted to a “complete exoneration” of Sylvia Pallas.  That evidence was highly relevant to her good repute as at the date of determining the application made by the Appellant company.  The call-up letter clearly set out what the Traffic Commissioner required in relation to that issue and if there had been any doubt about that, he again set it out during his dialogue with Sylvia Pallas at the hearing of 27 August 2004.  There is no substance to these points and the ground of appeal accordingly fails.  However, before moving on to the next point, we note that reference is made to the Appellant being of appropriate financial standing and the bank statements do appear to confirm this.  Of course this is only one of the matters that the Traffic Commissioner has to be satisfied of by virtue of s.13(3) of the Act.  What does appear from the bank statements produced by the Appellant company is that it has undertaking a transport operation since July 2003 without the benefit of either a full or interim operators licence. 

10. The third ground of appeal is as follows:

“Traffic Commissioner Macartney should not have heard the public inquiry of the 5th October 2004 as his previous decision regarding Pallas Transport/Montana Freight was subject to Appeal to the Court of Session.  Moreover Mr Macartney’s conduct is subject to an investigation by the Parliamentary Ombudsman.  In light of these circumstances it would be difficult for Mr Macartney to be seen to be impartial.”

The ground then lists the following:

“faulty procedures or failing to follow correct procedures; unfairness, bias and prejudice; giving advice which is misleading or inadequate; refusing to answer reasonable questions; discourtesy and failure to apologise properly for errors; mistakes by his staff; not offering an adequate remedy when one is due; failure to supply copy’s of documents; seeking to influence what evidence will be lead at Public Inquiry and illegal disclosure of confidential information to an unauthorised person or persons; breach of the Data Protection Act; refusal to make a full disclosure of evidence; refusal to cite Kevin Barnes Traffic Examiner to Public Inquiry and refusal to cite Vosa staff vital to the Appellants defence to the Public Inquiry.”
The ground goes on to assert malice, misfeasance in public office, spite, ill will and discrimination on the part of the Traffic Commissioner and that he was incapable of affording the Appellant a fair hearing.  In relation to procedural fairness, the Appellant relies upon the common law principles of fairness and the European Convention of Human rights.  
11. For the same reasons set out in paragraph 8 above, we reject the submission that the Traffic Commissioner should not have heard the public inquiry relating to the Appellant when Mrs Pallas’ appeal from the decision of the Transport Tribunal had not been determined by the Court of Session.  Moreover, the fact that there had been a complaint made to the Parliamentary Ombudsman is not a matter that can be relied upon to support this ground of appeal as the substance of that complaint was that the Traffic Commissioner had unreasonably delayed the determination of the Appellant’s application.   As to the list of alleged failings on the part of the Traffic Commissioner and the Traffic Area staff, no particulars are given in support of those allegations and they are in any event, without foundation.

12. 
The fourth ground of appeal goes on to submit:

“The Traffic Commissioner’s decision to call a public inquiry in this case effectively prejudiced Pallas Transport Limited’s right to a fair trial.  Under article 6 .. Pallas Transport was denied the right to an independent and impartial tribunal the Traffic Commissioner is a one person Tribunal; the right to challenge evidence brought against them; the right of both sides to an equal hearing; the right to be represented by an advocate/employee of their choice.  

The Traffic Commissioner’s conduct in calling the Public Inquiry was irrational, and procedurally unfair to the Appellants.  Moreover, the Traffic Commissioner could not remain impartial given his previous decision against Mrs Sylvia Pallas t/a Pallas Transport and the Court of Session appeal”.

13. 
Dealing first with the contention that the Traffic Commissioner was not a fair and impartial tribunal, we have reminded ourselves of the appropriate test to be applied when considering this issue namely “whether the fair-minded and informed observer, having considered the facts, would conclude that there was a real possibility of bias.” (Porter v McGill (2002) 1 All ER 465 HL @ 507). In applying that test, consideration must be given as to whether a judge who has had to determine an individual’s credibility, has rejected that person’s evidence in a previous case in terms so outspoken that they throw doubt on his ability to approach that person’s evidence with an open mind on a later occasion” Locabail Ltd v Bayfield Properties (2000) 1 All ER 65 @ 77J.  We are not satisfied that the Appellant’s submission on this point has been made out.  The Traffic Commissioner’s conduct of the previous public inquiry concerning Sylvia Pallas trading as Pallas Transport was fair and reasonable.  It cannot be said that he has at any stage, been “outspoken” about Mrs Pallas let alone so much so that doubt could be thrown upon his ability to approach the Appellant’s case with an open mind.  Indeed, the Traffic Commissioner’s advice, guidance and directions given in relation to the Appellant’s application have clearly demonstrated that he was doing all that he could to ensure that the Appellant received a fair hearing.  We have in mind in particular the advice that he gave as to the Appellant’s choice of representation; the patience he demonstrated in adjourning the hearing of the 27 August 2004 and the way that he responded to the very unusual situation that he had to deal with during the course of the hearing of 5 October 2004 when the Appellant’s representatives refused to take part in the public inquiry.  This ground of appeal accordingly fails.
14. The fifth ground of appeal alleges that:

“In a letter to the Appellants from the Traffic Commissioner dated the 1st October 2004 this letter clearly states that the Traffic Commissioner has ruled that no evidence that had been placed before the Transport Tribunal or evidence that is subject to an appeal to the Court of Session could be heard.  Despite making this ruling the Commissioner attempted to pick which bits of evidence he wished to use from the previous Public Inquiry or pick which decisions he wished to adopt and forget about the fact that all of this is subject to challenge in the High Court in Scotland. …

The Appellants could have produced a wealth of evidence to the Commissioner but this evidence is part of the Court of Session appeal.  Thus the Appellants were prevented from doing so by the Commissioner.  The Appellants were also highly aware of the potential legal ramifications in respect of Lord McEwans Decree and impending Court case in the Court of Session.

On the 3rd September 2004 the Appellants Legal Team received a letter from Traffic Commissioner dated the 2nd September 2004 imposing conditions and a deadline for submission of evidence.  The Appellants advisors replied back to the Commissioners office on the 3rd September 2004.  Advising the Commissioner that the first time that they became aware of imposed conditions was on the very day on which the purported deadline for submission of evidence expired.

The Appellants are of the opinion that Traffic Commissioner Macartneys office is guilty of the following – “bias, neglect, inattention, delay, incompetence, ineptitude, turpitude, arbitrariness.
Traffic Commissioner Macartney’s decision making process in consideration of the .. application is a sham.  Because his mind was always closed to the representations of Pallas Transport Limited.  The Traffic Commissioners ridiculous order that Pallas Transport Limited cannot use the services of professional consultants.  Have been exposed as spiteful and lacking in any legal objectivity and a deliberate violation of Article 6 of the HRA ..”
15. This ground of appeal largely repeats particulars of other grounds that we have already rejected.  For the avoidance of doubt, for the reasons given in paragraph 9 above, we reject the submission that the Traffic Commissioner’s approach to the evidence was wrong.  In relation to the submission concerning the undertakings given by Mrs Pallas during the course of the hearing of 27 August 2004, the assertion that the Appellant’s representatives did not have notice of them is entirely misconceived.  Mrs Pallas is a director of the company and she was fully aware of the substance of the undertakings as she had given them.  We are satisfied that against the background of the Appellant’s application and the failure of the Appellant to be either professionally represented or otherwise able to participate in the public inquiry listed for 27 August 2004, it was entirely proper for the Traffic Commissioner to seek and obtain the undertakings that he did.  Finally, this ground contains a long list of allegations against the Traffic Commissioner and his staff which are not supported by particulars and which are in any event, without foundation.

16. The final ground of appeal is that:
“The Appellants were prevented from providing evidence of complete exoneration from HM Customs due to legal constraints.  However the Appellants provided the Commissioner with compelling evidence from HM Customs which is not subject to the Court of Session Appeal.  This evidence consists of two letters .. dated the 23rd August 2004 & 3rd September 2004.  .. The Appellants also consider that the letters from HM Customs cast serious doubts upon the reliability of Traffic Examiner Kevin Barnes.  

Indeed they prove Mr Barnes evidence to be false.  Mr Barnes .. informed the Commissioner of the following “I have been informed that the company were required to pay an undisclosed amount of back-duty claimed by Customs & Excise”.  Despite numerous requests by the Appellants and their agents for a precognition statement from Mr Barnes these have been rejected. ..”

The ground goes on to criticise the way that a complaint made against Mr Barnes has been handled by the VOSA “secretariat”.
17. Firstly, we are satisfied that the submission that the Appellant had been prevented from providing the evidence required by the Traffic Commissioner is factually incorrect.  Mr Smith confirmed to the Traffic Commissioner that he could not provide evidence of complete exoneration during the course of the public inquiry held on 5 October 2004.  He refused to provide any information concerning the current litigation that Sylvia Pallas was apparently involved in against Customs & Excise and there was a complete lack of candour or cooperation on the part of the Appellant’s representatives.  The letters referred to do not represent “compelling evidence” of exoneration.  In fact, they raise more questions than they answer in relation to the result of the Customs & Excise investigation and they are silent upon the issue of whether the monies paid to Customs & Excise by Sylvia Pallas and her partner have been refunded.  As for the evidence of Kevin Barnes, that went unchallenged by Mrs Pallas when it was given at the public inquiry in September 2003.  Finally, the criticisms made about the manner in which a complaint has been handled by VOSA is not something that is within the Tribunal’s jurisdiction.   This ground of appeal accordingly fails.
18. In the result, this appeal is dismissed.

Jacqueline Beech

January 2005
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