IN THE COURT OF THE TRANSPORT TRIBUNAL

ROAD HAULAGE APPEALS

Appeal 44/2001 

Appeal by NEIL HAZEL

Trading as JRS FREIGHT




Before:
Hugh Carlisle QC, President






John Whitworth 






Patricia Steel

____________________

O R D E R 

____________________

SITTING in London on Wednesday 24 October 2001
UPON READING the decision of the Traffic Commissioner for the Western Traffic Area made on 23 May 2001 and published in “Applications and Decisions” No: 5062 on 24 July 2001 

AND UPON READING the Notice of Appeal dated 11 July 2001

AND UPON the Appellant failing to appear

IT IS HEREBY ORDERED that the Appeal be DISMISSED.

NEIL HAZEL 

Trading As JRS FREIGHT

Appeal 44/2001

__________________

R E A S O N S

__________________

1.
This was an appeal from the Traffic Commissioner for the Western Traffic Area on 23 May 2001 when he revoked the Appellant’s licence with effect from 2359 hours on 31 July 2001.

2.
The factual background to the appeal appears from the documents and the transcript of the public inquiry and is as follows:

(i)
On 14 March 2001 the Appellant was granted a standard international operator’s licence.  The application form is dated 23 January and in answer to Question 18 the Appellant asserted that he had no convictions.

(ii)
On 23 March 2001 the Thames Valley Police informed the Traffic Area Office that on 16 January 1997 the Appellant had been convicted at Harrow Crown Court of an offence of wounding with intent to do grievous bodily harm and that he had been sentenced to 46 months imprisonment.

(iii)
On 26 March 2001 the Traffic Area Office wrote to the Appellant and required him to explain his failure to notify the conviction.  He replied on 4 April that he had completed the form “under the guidance of a Traffic Consultant and [did] not remember the question of [his] record arising”.

(iv)
On 27 April 2001 the Appellant was called to a public inquiry, which took place on 23 May 2001.  The primary facts were not in dispute.  It was accepted that the conviction was “a serious conviction” within the meaning of paragraph 3(1) of Schedule 3 of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) and that it had not been disclosed.  The Appellant explained that the form had been completed for him by a traffic consultant during a tea-time meeting at a Little Chef restaurant.
(v)
As to the conviction the Appellant said:-


“All I can say ..... [is that] it was an altercation in a night club car park when I was younger.  I acted in self defence, which was excessive self defence, resulting in me receiving a prison sentence.”

He went on to give details of the steps that he had taken to attempt to rehabilitate himself.

(vi)
The Traffic Commissioner gave an oral decision.  Having set out the undisputed history he rejected the Appellant’s explanation and concluded that he was obliged to revoke his licence on the grounds of loss of repute.

3.
This appeal was listed for hearing on 27 September 2001.  On 25 September the Appellant applied for an adjournment.  He faxed to the Tribunal a letter from a hospital orthopaedic department.  This letter was dated 14 September and indicated that he was to have a pre-admission check on 20 September, with admission being likely on 27 September.,  On 27 September the Tribunal granted the adjournment.

4.
The appeal was next listed for hearing on 24 October 2001.  On several occasions including the day before the hearing the Appellant informed the Tribunal staff that he was “definitely going to attend”.  At 0950 hours on the day of the hearing he telephoned, according to the note made:-


“Due to unforeseen circumstances he would be unable to attend today’s hearing.  He requested that the Tribunal hear his appeal in his absence.”

In the circumstances the Tribunal decided pursuant to Rule 34 of the Transport Tribunal Rules 2000 to hear and determine the case in the Appellant’s absence.

5.
By his notice of appeal the Appellant alleged that the revocation was “unfair”.  We think that two points arise.  First, that of non-disclosure and we have to say that the Traffic Commissioner misdirected himself in being critical of this.  The admitted conviction was indeed both “relevant” and “serious” as defined in Schedule 3 of the Act but it was not “notifiable” as defined in Schedule 2 and it is to this category of conviction that the question on the application form was directed.  Nevertheless, our second comment is that the conviction was indeed so serious and recent that it could not be overlooked and that the Traffic Commissioner was obliged to conclude that good repute had been lost.  However, we note that the Traffic Commissioner did not disqualify the Appellant and we think that this is recognition of the fact that a single serious conviction is not in itself a permanent bar.

6.
In the result the appeal is dismissed.
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