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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2004/426

                          Appeal by E A SCAFFOLDING AND SYSTEMS LIMITED           Appellant

– and –

                                   SECRETARY OF STATE FOR TRANSPORT                      Respondent

– and –

Appeal 2004/377

                                 Appeal by E A CONTRACT SERVICES LIMITED                   Appellant




Before:
Hugh Carlisle QC, President






Leslie Milliken






John Robinson

__________________ 

O R D E R

_________________ 

SITTING IN London on 10 & 11 March 2005

UPON READING the decisions of the Traffic Commissioner for the Eastern Traffic Area dated 26 April 2004 and 20 October 2004

AND UPON HEARING Tim Nesbitt, counsel, instructed by Barker Gotelee, solicitors for

 EA Scaffolding and Systems Limited; Alan Maclean, counsel, instructed by the Treasury Solicitor, solicitor for the Secretary of State for Transport; and Patrick Sadd, counsel, instructed by Woodfine Foinette Quinn, solicitors for EA Contract Services Limited

IT IS HEREBY ORDERED that the appeals be ALLOWED and that the cases be remitted for consideration by a different Traffic Commissioner.

E A SCAFFOLDING AND SYSTEMS LIMITED

– and –

SECRETARY OF STATE FOR TRANSPORT

Appeal 2004/426

- and -

E A CONTRACT SERVICES LIMITED
Appeal 2004/377

_________________ 

R E A S O N S

________________ 

Introduction
1.
These were appeals from decisions of the Traffic Commissioner for the Eastern Traffic Area.  On 26 April 2004 he refused an application for a restricted operator’s licence by EA Scaffolding and Systems Ltd (“EA Scaffolding”) and stated that any application by or involving EA Scaffolding’s sole director Robert Vernon would be unlikely to be successful for two years.  On 20 October 2004 the Traffic Commissioner revoked a restricted operator’s licence held by EA Contract Services Ltd (“EA Contract”) and disqualified that Company and its sole director, Paul Keevill, indefinitely.

2.
The two appeals were heard on consecutive days and we now give a joint decision.  Since the facts in the two cases are inter-related we propose to set out the narrative chronologically. The summary that follows is necessarily a shortened account but the full factual background may be obtained from the documents, the transcripts of the public inquiries and the decisions.

Background
Mr Vernon’s Disqualification

3.
EA Scaffolding was granted a restricted operator’s licence in 1997.  Originally the authorisation was for two vehicles but by December 1998 this had been varied to a total of six vehicles.  There were three operating centres and conditions were imposed restricting the hours of operation.  In addition, undertakings were given in respect of the maximum number of vehicles to be kept at the centres and of parking and loading of vehicles in adjacent roads. 

4.
Complaints were received by residents near one of the centres (Seymour Road, Luton) and EA Scaffolding was called up to a public inquiry which took place on 9 October 2000.  After hearing evidence from both sides the Traffic Commissioner found that there had been significant breaches of the conditions and of the undertakings.  He revoked EA Scaffolding’s licence but stated in terms that he did not wish to disqualify it because he wanted to enable it 

to be sold as “an unfettered going concern”: it had been described as the “largest independent scaffolder in Bedfordshire, employing 30 people” and the Traffic Commissioner referred to it as “clearly a flourishing business”.  However, Mr Vernon was disqualified for six months, with effect from 1 December 2000.

Mr Wright’s Licence

5.
In January 2001 Mr George Wright, whose brother worked for EA Scaffolding, obtained a standard national operator’s licence, authorising six vehicles and two trailers.  Mr Wright’s business traded as Wright Transport Services (WTS).  His activities came to the attention of the Traffic Commissioner because one of his operating centres was unauthorised and he was called up to a public inquiry which took place on 3 April 2003.  The Traffic Commissioner concluded that there had been use of an unauthorised operating centre and breaches of conditions and suspended the licence for two weeks.  This order was stayed pending an appeal but after this was withdrawn the suspension took effect on 18 July 2003.  

EA Scaffolding’s Application

6.
Mr Vernon made an application for a restricted operator’s licence for EA Scaffolding on 12 May 2003.  The application form referred to the revocation in 2000 and in a covering letter seeking an interim licence Mr Vernon stated:-


“You will note under section 12 that we had our licence revoked approximately 2 years ago.  We were operating out of a small rented yard in a housing area, which was subject to many restrictions and proved too difficult to run our business.


“We now own a large open storage yard on an industrial estate in North Luton.  This depot has no restrictions and can be operated from 24hrs a day 7 days per week.  We have also subscribed to the RHA to ensure we will be fully compliant in the future.”


The application was refused and on 24 June 2003 Mr Vernon asked for an explanation.  In answer he was informed that the Traffic Commissioner might decide to consider the application by EA Scaffolding at a public inquiry.  Mr Vernon responded by stating:-


“Two and a half years have now past.  EA Scaffolding moved premises two years ago to a site which can operate 7 days per week 24 hours per day.  

“Also Mr Harris, who looked after the transport and yard of which he owned is also no longer with the company.  

“Our licence was revoked previously for operating outside of the restricted hours.

“Could you please advise when a decision is likely to be made by the traffic commissioner, as our haulier contract is due for renewal.”

7.
On 18 and 24 July 2003 Mrs Rutland, a traffic examiner, visited EA Scaffolding’s proposed operating centre at 16 Sedgwick Road, Luton but Mr Vernon was not present.  She returned on 18 August and then interviewed him.  She asked him about the vehicles currently in his possession and recorded the following conversation:-

“Mr Vernon told me that these vehicles belong to Wright Transport who operate them.  He said: ‘we pay him to operate our vehicles/transport our goods along with another company, Meeks Transport; we use them as well’.


“I then asked Mr Vernon, ‘How long have you been using these vehicles via Wrights Transport?’  He replied ‘Since we lost our licence’.  I then said ‘So when I visited you on 18 July, was Wrights transport operating these vehicles?’  Mr 

Vernon said ‘Yes’.  “Were all of the vehicles out of the yard on this day?’ I replied, ‘Yes’ he then said, ‘George Wright keeps a record of what the vehicles are doing.  EA Scaffolding pay George Wright £2,500 per year and he invoices for the drivers wages separately on a monthly basis’.”

8.
On 8 January 2004 EA Scaffolding was called up to a public inquiry.  The letter stated that the Traffic Commissioner would consider whether under s.13(4) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) the Company was fit to hold a licence.  The revocation and disqualification in 2000 were mentioned and it was asserted that the evidence of a traffic examiner alleged that “since the revocation ….. on 1 December 2000 your company have been using George Wright as a front, in order for you to continue operating goods vehicles”.  

The EA Scaffolding/Wright Public Inquiry – 31 March 2004

9.
The public inquiry took place on 31 March 2004.  At the same time as considering his concerns relating to EA Scaffolding the Traffic Commissioner considered the position of Mr Wright, because he also had been called up, with similar allegations.  Mrs Rutland gave evidence about her visits and about checks made on the ownership of the vehicles.

10.
Mr Wright gave evidence and told the Traffic Commissioner how the arrangement with EA Scaffolding had come into being.  He owned a roofing company for which EA Scaffolding provided scaffolding.  He was handling scaffolding for EA Scaffolding and he explained that it had not seemed to be sensible for them to be billing each other.  They did not take legal advice but entered into a contract, the first of which was dated 15 November 2000.  This included the following:-


“WTS will be responsible for making all arrangements in connection with the maintenance, associated running costs and ensure a safe fleet of vehicles is maintained in connection with the haulage of EASL materials/goods.


“The fleet of vehicles to be used by WTS will be owned by EASL and leased to WTS.  The lease agreement will be an all inclusive maintenance and associated running cost agreement.
(see lease agreement.)


“Vehicles will be used and driven by Scaffolders to transport their materials to site.  The vehicles shall not be used to haul other goods.  The Scaffolders driving vehicles will be employed by EASL, hold a current and relevant licence which will be checked by George Wright every 6 months or whenever EASL inform him that a new employee has been engaged.”


Successive agreements were made in November 2001, November 2002 and November 2003.  Mr Wright said that he considered that he was the operator of the vehicles and that their use was covered by his licence.  Mr Wright explained that it was impracticable to use non-scaffolders to drive to and from scaffolding jobs because they would spend most of their day sitting and doing nothing: the only answer, he said, was for the scaffolders to do the driving, because they had to go to the jobs anyway.  Most of the journeys involved short distances.

11.
The Traffic Commissioner questioned Mr Wright and he explained that he was running down his roofing work and intending to move his business to Norfolk.  It therefore made sense for EA Scaffolding now to have its own licence.  When he had originally obtained a licence, in 

January 2001, he said that it was a coincidence that EA Scaffolding had lost its licence in December 2000.  He was aware of Mr Vernon’s disqualification.  Although he had some drivers of his own to begin with, by 2003 he had none and used scaffolders from EA Scaffolding.  The Traffic Commissioner asked him about his arrangements with EA Scaffolding:-


“Q.
Can you point me to anywhere in the bank statements that show any transaction there between you and EA Scaffolding?


“A.
No, that is the – – the object of the agreement was not to bill each other; a job for a job.


“Q.
But the evidence that I have seen here is that EA Scaffolding pays its own maintenance bills; pays its own drivers.


“A.
They pay their scaffolders, who drive the vehicles.


“Q.
But you told me a few moments ago you had no drivers last summer.


“A.
No, they pay their scaffolders, who drive the lorries.  EA employ their own scaffolders.

“Q.
Yes, but a scaffolder who drives a lorry is at the time he is driving a lorry a lorry driver, is he not?



“A.
He – – yes, he is at the time he is driving the lorry.  He is a scaffolder wanting to get to work.  In my mind if a scaffolder has to get to work he can either go to work in a van or go to work in a seven and a half tonner, or whatever he needs to get him and his materials to the site.


“Q.
But those drivers were not your drivers?


“A.
No, they were scaffolders.”

12.
Mr Vernon gave evidence and told the Traffic Commissioner that EA Scaffolding was a specialist scaffolding company.  It owned numerous vehicles for which operator’s licences were not necessary.  Mr Wright’s services and those of another firm were used for the bigger loads.  All EA Scaffolding’s drivers were scaffolders: he did not employ drivers as such.  The contract with Mr Wright had been drawn up without lawyers.  When the scaffolders were driving they were subject, he said, to Mr Wright’s control.  The details of the work were agreed between Mr Wright and EA Scaffolding’s yard foreman.  The scaffolders were all highly trained.  

13.
In answer to questions from the Traffic Commissioner Mr Vernon explained how the arrangement with Mr Wright had suited both of them:-


“Q.
Well, why are you not the user of these vehicles under this licence?  Because I repeat, they are your materials being carried and your vehicles you own, and people that you pay and direct, using your premises as the authorised operating centre, and maintenance and servicing of those vehicles is being paid by your company.  Who else could be using those vehicles?


“A.
Nobody else, but – – they were solely for the purpose of providing a service to EA Scaffolding.  You know, as I have said, George had a requirement for scaffolding and he has had it since his roofing business was established.  And it suited both companies to have such an arrangement.  I am sure if there were 20 different companies in the area and I put the same proposal to them and they would say, ‘That sounds a good arrangement, yeah, we’ll take you up on that’.  The driver – – there are not drivers.  It is – – we have looked at it – – as George explained, for the first month he was hauling our materials around.  He had his 

drivers sit – – they literally drive 15 minutes up the road, and most of our works are local.  They drive for 15 minutes, the lorry sits there for seven or eight hours, however long it is there for and then they drive it back to the depot.  Now, there is not a transport company in the whole country, I think, who would want to operate like that.  And there are not many other transport companies who have a roofing business.  And it suited both of us.  If it had not I would have reapplied after six months.  I would have had to live with the suspension for six months, pay a haulage company extortionate rates for having a driver sitting in a lorry all day, and then reapply in six months’ time.”

14.
The Solicitor representing Mr Vernon and Mr Wright then made submissions.  He said that the arrangement between them had been entered into in good faith but if it were flawed, with EA Scaffolding continuing in law to be the operator, then this had been a technical error only and was not dishonest.  The Traffic Commissioner had earlier supplied copies of Interlink Express Parcels Ltd v. Night Trunkers Ltd and Another (2001 EWCA.Civ.360) and it was submitted that Mr Wright was in control of the drivers and therefore the operator.  This was a complicated area of law but if the arrangements were found to be defective it was submitted that this should not be regarded as a serious matter.  It was emphasised that apart from the blemish which had caused Mr Wright’s two weeks’ suspension there had been no other regulatory failings since 2000.  

The Traffic Commissioner’s Decision – 26 April 2004
15.
On 26 April 2004 the Traffic Commissioner gave a written decision in each case.  In fact, the wording is identical for the first 25 paragraphs.  Having set out the history and evidence the Traffic Commissioner referred to the law: 


“20.
An applicant for a restricted licence is required to satisfy the Traffic Commissioner, in accordance with the provisions of s.13(2)(a), that it is not unfit to hold a licence.  The test of fitness is set out in s.13(4)(a), taking account of any relevant activities carried on, at any time before the making of the application, by any relevant person.


Schedule 2, paragraph 2(c) defines ‘relevant person’ as-



‘Where the applicant is a company, any person who is a director if the 



company’


Paragraph 3(a) defines ‘relevant activities’ as-



‘activities in carrying on any trade or business in the course of which 



vehicles of any description are operated’

Section 2(1) of the 1995 Act states:



Subject to subsection (2) and section 4, no person shall use [my 



underlining] a goods vehicles on a road for the carriage of goods-




(a)  for hire or reward, or




(b)  for or in connection with any trade or business 




carried on by him,



except under a licence issued under this Act; and in this Act such a licence 



is referred to an ‘operator’s licence’.


‘User’ is defined in s.58(2), and means


For the purposes of this Act, the driver of a vehicle, if it belongs to him or is in his possession under an agreement for hire, hire-purchase or loan, and in any other case the person whose servant or agent the driver is, shall be deemed to be the person using the vehicle; and references to using a vehicle shall be construed accordingly.”
16.
The Traffic Commissioner continued:-

“21.
In the Court of Appeal – in its decision in Interlink Express Parcels Limited v. Night Trunkers Limited & Anr (2001) EWCA CIV 360 – a case where the Court was asked to determine whether drivers employed by, and on hire from, Night Trunkers by Interlink, made Night Trunkers the users of the vehicles, it was held inter alia:


‘Interlink had the right to control the way in which the Night Trunker drivers operated their vehicles, and in all the circumstances that such drivers were properly to be regarded as temporary deemed servants of Interlink and accordingly as its servants for the purposes of section 58(2) of the 1995 Act.’

“22.
The four Luton-based vehicles are owned by and registered to, EA Scaffolding; operating from premises owned by that company.  They are driven, in the course of their exclusive use, in connection with the applicant’s business, by its employees.  It is claimed that George Wright pays the drivers and invoices EA Scaffolding on a monthly basis.  On the balance of probabilities this is a fiction since there is no evidence to support such a proposition.  Besides which, Mr Wright was unable to give the names of any drivers.  The applicant pays for the vehicles’ servicing and maintenance, despite a clause in the Services Contract Agreement holding Mr Wright’s business responsible for maintenance.  There is no suggestion these particular vehicles are used otherwise than by EA Scaffolding & Systems Ltd.  The contract inhibits the carriage of goods other than those associated with the applicant’s business.


“23.
Annual services contracts each bear the fictitious date of 31 November.  Whereas, according to Mr Vernon’s letter of 27 June 2005, the haulier contract renewal is imminent.  I prefer to rely upon the independent evidence of the maintenance contractor’s invoices, the DVLA records and the Traffic Examiner’s report, to the unsupportable documentary testimony of either EA Scaffolding & Systems Ltd or George Wright.


“24.
I consequently find EA Scaffolding & Systems Ltd to have been the user of the four vehicles: operated from the Sedgwick Road, Luton operating centre, authorised under the licence held by George Wright.  EA Scaffolding does not hold an operator’s licence, which means that the use of those vehicles was unlicensed and unlawful.  These are ‘relevant activities’ for the purposes of Schedule 2; as is Robert Vernon a ‘relevant person’.  My finding is that EA Scaffolding  Systems Limited is unfit to hold an operator’s licence.


“25.
I rehearsed the proposition of coincidence with both George Wright and Robert Vernon on the timing of each licence application.  Mr Wright’s at the time EA Scaffolding’s licence was under threat and this application received shortly after notice was given that George Wright’s licence was to be suspended.  Both made light of the suggestion.  I observe that Mr Vernon elected to be represented by Mr Ridyard’s firm at the Public Inquiry in October 2000 when his company’s operator’s licence was under threat.  He, therefore, had access to specialist legal advice, had he chosen to make enquiries, when entering into his ‘arrangement’ with George Wright.  I reject the argument of naivety.  Mr Wright’s licence application was made specifically to overcome the loss of the EA Scaffolding licence.  At the time the licence application was made, the nominated operating centres were for the benefit of EA Scaffolding & Systems Ltd rather than George Wright, who began his owner/driver activities 


contemporaneously, using an unauthorised operating centre; his front garden at Sparham Hill, Norfolk.  I find this to constitute a ‘fronting’ exercise with the purpose of disguising the fact that a disqualified person, Robert Vernon, was operating goods vehicles.”

17.
In the case of EA Scaffolding the Traffic Commissioner found that the Company had failed to satisfy the requirement of fitness and that accordingly its application for a licence had to be refused under s.13(11) of the Act.  The Traffic Commissioner then attached what was described as a “footnote” which stated:-


“Robert Vernon is in breach of the disqualification order imposed in December 2000.  Should he, or any company of which he is a director, consider making an application for an operator’s licence of either category (restricted or standard), such application would unlikely to be successful for at least two years from the date of the foregoing decision.”
18.
In the decision relating to Mr Wright the Traffic Commissioner went on to consider the issue of repute:-


“…..  Mr Wright admits he was aware, at the time he made his arrangements with Mr Vernon, that this gentleman was disqualified from holding an operator’s licence following the revocation of his company’s licence.  George Wright has knowingly enabled, through his own substantial contribution, a disqualified person to operate goods vehicles.  This is thoroughly disreputable conduct which strikes at the very heart of the system for the licensing of goods vehicle operators in Great Britain.  It is indeed an irony, when applying the same test of proportionality, that the majority of the vehicles used under the licence have been those operated unlawfully.  Furthermore, George Wright has found it something of a challenge to operate even the one legitimate vehicle in a satisfactory manner, as his suspension testifies.”


The Traffic Commissioner then revoked Mr Wright’s licence by reason of loss of repute and disqualified him indefinitely from holding or obtaining an operator’s licence in all Traffic Areas, with effect from 22 May 2004, although subsequently the orders were stayed in part.

Mr Wright’s Appeal to the Tribunal

19.
Mr Wright appealed to the Tribunal and the appeal was heard on 23 September 2004, under the title Appeal 2004/145 G Wright T/a Wright Transport Services.  Mr Nesbitt appeared for Mr Wright and submitted that the arrangement with Mr Vernon was “a bona fide exchange of complementary services which was both commercially sound for both parties and which ….. was also compliant with the law …..”.  Having set out the background and Mr Nesbitt’s submissions the Tribunal gave its own conclusions:-



“14.
The Tribunal is not minded to become involved in the consideration of disproportionate detail in relation to this appeal.  It is clear that a mistake of law has been made by the Traffic Commissioner (who is not a lawyer) but that it was a mistake made in a complex area of law which has taxed the intellect of 4 members of the higher judiciary and resulted in a long and careful analysis by the Court of Appeal of the factual background of agreements such as those entered into by the Appellant and EA Scaffolding.  We think the Traffic Commissioner was unfortunately misled, so that he misdirected himself, when he looked in the EA Scaffolding/Wright Transport agreements at which entity paid for which 



items.  Clearly the Interlink test was broader and required consideration of a range of issues.  It appears to us that having decided that the Appellant was therefore unable to satisfy the Act, the Traffic Commissioner was driven to the conclusion that he did not, and therefore that the arrangements must constitute a ‘scam’, were therefore heinous and deserved the ultimate sanction, and we would agree with Mr Nesbitt that the necessary infrastructure to support these conclusions is missing from the written decision.



“15.
It is clear to us that the Appellant entered into a perfectly legal agreement, and that the Traffic Commissioner was mistaken in giving weight to the fact that the parties had not sought legal advice.  We agree with the Appellant that this was not necessary: it was an unnecessary expense in the context of a sound commercial arrangement which acknowledged the requirements of the law and good practice in road haulage.  Clearly this was therefore not a repute matter, nor one for disqualification, and there is nothing else before us which requires us to consider any other sanction.”


The Tribunal allowed the appeal and set aside the orders of revocation and disqualification.  This decision is dated 2 November 2004.  EA Scaffolding submitted a notice of appeal on 18 November 2004 and sought permission to appeal out of time, which was granted on 26 November 2004.

The EA Contract Public Inquiry – 29 September 2004

20.
After the hearing before the Tribunal, but before the decision was given, a further public inquiry took place on 29 September 2004.  The operator who had been called up was EA Contract.  This company held a restricted operator’s licence for six vehicles and two trailers with an operating centre at 16 Sedgwick Road, Luton.  The application had been made on 21 May 2004, three weeks after EA Scaffolding had been notified that its application for a licence had been refused.  The licence was granted to EA Contract on 16 August 2004.  It is stated in the subsequent decision (see below) that the case worker in the Traffic Area Office had failed to carry out the necessary administrative checks, one of which is the checking of operating centres.  If this check had been carried out, it is said that the compliance history would have identified a connection with Mr Wright/EA Scaffolding and that the application would have been referred to the Traffic Commissioner, who in turn would have required it to have been considered at a public inquiry.

21.
Towards the end of August 2004 Mrs Rutland, the traffic examiner, considered the details in EA Scaffolding’s and EA Contract’s applications and other documents and these indicated that EA Scaffolding and EA Contract shared a registered office, a firm of accountants, a company secretary/employee, a correspondence address, an operating centre and a maintenance contractor.  The three vehicles specified on EA Contract’s licence were registered in the name of EA Scaffolding until 1 June 2004 when they were transferred to Paul Keevill, who is EA Contract’s director.  The three vehicles were the subjects of hire purchase agreements in the name of EA Scaffolding and an HSBC bank account opened by EA Contract was activated by a substantial deposit from EA Scaffolding.  

22.
As a result EA Contract was called up to a public inquiry by letter dated 4 September 2004.  This indicated that the Traffic Commissioner would consider whether to make a direction under s.26(1)(h) of the Act that there had been a material change since the licence was issued:-


“….. namely, that this licence may be a front for the activities of Robert Vernon’s business EA Scaffolding and Systems Ltd; given the similarity between the operating centre, vehicles and maintenance contractor, which are attached to the licence of EA Contract Services Ltd, and those on the previous application made by EA Scaffolding & Systems Ltd, which was subsequently refused by the Traffic Commissioner.”
23.
At the hearing Mrs Rutland gave evidence of her enquiries (she was later described by the Traffic Commissioner as acting as a researcher rather than as an active witness).  In cross-examination she agreed that she had not carried out any interviews, in particular with Mr Keevill, and that her enquiries had been limited.  She had alerted the Traffic Commissioner to the apparent connection between EA Contract and Mr Vernon.

24.
Mr Keevill gave evidence.  Soon after graduating from university with a degree in mechanical engineering he became a sales engineer with a construction equipment manufacturer and later became the managing director of the English division of a European manufacturer of system scaffolding products.  He had dealt with Mr Vernon for many years.  Mr Vernon told him that he had been refused an operator’s licence and Mr Keevill decided that this gave him an opportunity to start up on his own.  Although he was well paid in his existing job he said that he felt that he had gone as far as he could.  He discussed the situation with Mr Vernon and it was agreed that Mr Vernon would sell his business to Mr Keevill.  In answer to the question of the importance of an operator’s licence to a scaffolding business he said:-


“Well, for a scaffolding contractor it really isn’t possible to operate profitably without an operator’s licence because the vehicles, the HGVs, are an integral part of the business, but you can’t just go out and hire vehicles from other people because the big difference in the scaffolding trade is that the drivers who drive the HGVs are also working drivers.  They drive the equipment to site, which is usually not very far, only an hour or half an hour because it’s local.  Then they get out of the cab and they are approved scaffolding labourers and they work with the scaffolders to erect the scaffolding.  And that makes, obviously, a lot more efficient business than – it’s just not possible to hire in transport and work with anywhere near the same efficiency.”

25.
The agreement between Mr Keevill and Mr Vernon was made without legal advice.  Mr Keevill was emphatic that Mr Vernon had no financial interest in his business:-


“Q.
Has he got any financial interest in your business …..


“A.
No.


“Q.
….. apart from getting the purchase price from you?


“A.
That’s right, yes.  I mean he has an interest in getting the money from me over a period of time, but apart from that he’s got no financial interest.


“Q.
Does he have any involvement in who works for the company?


“A.
No.


“Q.
Hiring or firing of staff?


“A.
No, they’re all contracted to me to my company.


“Q.
Or any influence over the business or particularly you in any way, shape or form?


“A.
No.


“Q.
And you appreciate the importance in relation at least to the operator’s licence as to why he should not have any such influence?  He has been deemed to be unfit to hold a licence.


“A.
It was quite clear to me at the outset that my application wouldn’t succeed if Mr Vernon was connected with the business.  It was quite clear to me that that was the case.  And I was quite satisfied in my own mind that my company was completely separate to his and therefore there would be no impediment to obtaining a licence.”


However, Mr Keevill did expect to be provided with work from Mr Vernon until he had got the business going for himself:-



“Q.
We can see something there, Mr Keevill, which needs further explanation; you said you were going to be invoicing EA Scaffolding every month for labour and transport.  Can you explain to the Commissioner why that should be?



“A.
Well, Mr Vernon had, through his EA Scaffolding and Systems Limited company, he had a number of ongoing scaffolding contracts, quite a number of them in fact, including some quite long term contracts with contractors who were working on council house refurbishment and these are quite long contracts.  So he needed to be able to complete these contracts and he wanted to complete them.  The way he could do this was to sub-contract the labour and the transport to us.  And therefore we knew that going forward we would be invoicing, at the start anyway, for the first few months, quite a substantial sum in labour and transport services.  And that has actually happened.  We’ve invoiced quite a substantial sum.



“Q.
And does that continue to this day?



“A.
That’s correct.”

26.
The solicitor appearing for Mr Keevill, Mr Hallsworth, took Mr Keevill through his evidence and went into detail about the arrangements made with Mr Vernon.  We think that these are best explained, at the risk of length, by the following exchange with the Traffic Commissioner:-


“Q.
Let me put this proposition to you, how do you deal with this, if you listen carefully there are a number of chronological factors here; on the 26th of April I refuse Mr Vernon’s company EA Scaffolding an operator’s licence.  On the 7th of May a new company, EA Contract Services, is formed.  Mr Wright’s licence, on which Mr Vernon’s lorries were operating, is revoked on the 22nd of May.  An application for a new licence is signed by you on the 21st of May which bears striking similarities to the actual use of the vehicles of Mr Wright’s licence and the application that I refused of EA Scaffolding and those similarities are: they are the same three vehicles, they are registered to EA Scaffolding until the 22nd of June, the finance agreements are in the name of EA Scaffolding until recently, it is the same operating centre, it is the same maintenance contractor and it is the same company secretary and the operatives and the vehicles, you tell me today, continue to service the EA Scaffolding contracts.  How do you distinguish this from the business I refused to license?


“A.
Because my business is a completely separate business.  Mr Vernon is not involved in my business at all.  You can see my intent; I’ve started another company up in the Midlands.  Again, Mr Vernon has got absolutely nothing to do 


with that.  And I want to develop these two businesses and it’s nothing to do with Mr Vernon.  The points you mentioned are matters of fact, I accept what you say, but there are good cogent reasons why we are operating from where we are, why 


we are using an EA brand name.  There are all good reasons for this, good commercial reasons.”

27.
Mrs Gillett, the company secretary and employee of both EA Contract and EA Scaffolding, gave evidence.  She had been responsible for accounts and wages for Mr Vernon and had agreed to do the same work for Mr Keevill.  She had nothing to do with the scaffolding work.  She received pay from both companies.  She did not receive any instructions from Mr Vernon about Mr Keevill’s business and regarded them as separate.  She denied that Mr Keevill’s business was “in any way a front for Mr Vernon”.

28.
After the evidence had been given Mr Hallsworth made submissions, the thrust of which was that Mr Keevill had been transparent throughout.  Various documents had mentioned EA Scaffolding and he had made no attempt to conceal his connection with Mr Vernon.  Mr Hallsworth asked for a sight of the Traffic Commissioner’s decision in the Wright case and he sought and was granted leave to make written submissions, which he provided on 12 October 2004.  

The Traffic Commissioner’s Decision – 20 October 2004

29.
The Traffic Commissioner’s decision is dated 20 October 2004.  He referred to Mr Vernon’s disqualification and to his having continued to trade through Mr Wright.  He explained that “this device was exposed” when Mrs Rutland visited EA Scaffolding’s premises.  He set out the later events and the chronology relating to Mr Keevill’s application.  He considered the evidence given at the public inquiry and concluded that EA Contract was indeed acting as a front for EA Scaffolding:-


“24.
The most significant statement contained within Mr Keevill’s evidence in-chief is the revelation that his company, the operator, is doing labour and transport only for EA Scaffolding.  Consequently, since this is the operator’s sole source of income it must follow that EA Contract is totally reliant upon Mr Vernon for its survival.  Robert Vernon’s company supplied the finance to launch the business (the purpose of which is to transport his scaffolding materials) and it continues to do so to further its prosperity.  Without the work and the subsequent revenue obtained from EA Scaffolding, EA Contract could not survive.  It must therefore follow, that EA Contract Services Ltd is simply a device to overcome the inability of EA Scaffolding to obtain an operator’s licence.  It is a sham.  The use of the specified vehicles is determined absolutely by Robert Vernon.  Making his company - EA Scaffolding - the user of the vehicles and therefore the de facto operator.  Paul Keevill is Robert Vernon’s proxy insofar as the operation of goods vehicles goes.  As a finding of fact, he is acting as a front for Robert Vernon’s business, EA Scaffolding, which constitutes a material change to the circumstances which applied when the licence was granted.


“25.
I am invited by Mr \Hallsworth to make a favourable finding towards Paul Keevill’s character on account of his openness and apparent honesty.  My approach is to question why a person in his early fifties, holding a secure senior position in a substantial company, earning double what he claims he draws from his new business, quite apart from a bonus, a company car, health insurance and 


a pension, exchanges this relatively comfortable situation for the relative insecurity of engaging with Robert Vernon, who had rejected his initial proposal to invalidate their agreement in the event of the licence application being refused.  On the balance of probabilities, Robert Vernon may be blessed with unique powers of persuasion, given the means by which he overcame his original licence revocation.  Initially he found George Wright and when that deception was 


uncovered Mr Keevill was seduced into resigning his job in the expectation of establishing his own successful business.  Which quite clearly he has not.”

30.
The Traffic Commissioner went on to ask himself whether Mr Keevill had “closed his eyes to the obvious”:-


“Sadly, it is quite obvious to me that Paul Keevill has either been duped into believing that he was indirectly buying Mr Vernon’s business or he has not made a full and frank disclosure to me.  I am particularly concerned that he may have registered the vehicles in his own name to facilitate their fluid transfer between the two licences.  My curiosity is further aroused by the inclusion of the former George Wright vehicle on the OD licence.  The fiction of the first proposition should have been apparent from the amateurish manner in which it was to be achieved, especially the lack of funds at Mr Keevill’s disposal.  It is though a matter of indisputable fact that Paul Keevill has permitted a person, Robert Vernon, to operate goods vehicles when he has been refused authority to do so.  His company secretary, Barbara Gillett, owes a duty to inform him of Robert Vernon’s circumstances.  This neglect of duty reflects unfavourably upon her, too.  Overall, I cannot be satisfied that Paul Keevill took the necessary precautions before embarking upon his licence application and subsequent activities.”


The Traffic Commissioner observed that the use of goods vehicles under EA Contract’s licence for the carriage of goods belonging to EA Scaffolding meant that a standard, rather than a restricted, operator’s licence was required.  This had not been put in issue by the call-up letter, nor had the existence of a false statement made to obtain the licence (s.26(1)(e)of the Act), although the Traffic Commissioner found that Mr Keevill’s statement that he had purchased his business from the former owner was false.

31.
The Traffic Commissioner based his determination on s.26(1)(h) of the Act (material change) alone and revoked the licence.  He concluded:-


“Four years after I revoked EA Scaffolding’s licence and disqualified Robert Vernon, I find that the company has continuously operated goods vehicles under Mr Vernon’s direction.  That presents an unacceptable challenge to my authority and to the integrity and efficacy of the system for the licensing of goods operators.  I have in mind that these unlawful activities have been facilitated by the active participation of George Wright (who has consequently lost his good repute and been disqualified) and Paul Keevill.  For those reasons both Paul Frederick Keevill and his company EA Contract Services Ltd are disqualified indefinitely from holding or obtaining an operator’s licence in any Traffic Area.  The provisions of s.28(4) will apply.  This will have consequences for the licence held by EA Contract Services (Midlands) Limited.


“The orders for revocation and disqualification will come into effect at 2359 hours 29 October 2004, a period considerably shorter than frequently afforded, to reflect my view that these operations, and their unlawful nature (sic), should not have begun, bearing in mind my decision to refuse EA Scaffolding a licence on 26 April 2004.”

The Application for a Stay and the Allegation of Bias

32.
On 27 October 2004 Mr Hallsworth applied on behalf of EA Contract and Mr Keevill for a stay of the Traffic Commissioner’s orders.  A notice of appeal was enclosed.  This was signed by Mr Hallsworth and was in the form of a statement by Mr Keevill.  It alleged that Mr Keevill had “the clear impression that the decision had been made before the hearing started”.  Mr Keevill stated that he had never previously attended a public inquiry:-


“I have never previously attended a public inquiry but assumed that the hearing would not only be fair but be seen to be so.  …..  Whilst I was giving evidence, it was apparent to myself and my solicitor that the Commissioner was looking repeatedly at persons at the back of the Courtroom ie behind where my solicitor and Mrs Gillett were seated.  My impression was that the Commissioner was expressing his doubts about my case by means of his facial expressions - even though I was answering questions from my solicitor at the time and, when this behaviour first commenced, was fairly close to the start of my evidence.”

33.
On the same day the Traffic Commissioner responded to the application by letter.  He disputed that Mr Keevill could have seen his facial expressions because he was at right angle to him.  The letter continued:-


“Those who resort to an attack such as this, may be doing so in desperation, seeking to undermine the integrity of the Commissioner, rather than dealing with the relevant issues.  Such conduct does not become your firm.  I am asking that you formally withdraw those outrageous allegations before I proceed to address the application.”

34.
This letter was referred by Mr Hallsworth to the Tribunal.  On 28 October 2004 the President granted an interim stay for one week and pointed out that the Traffic Commissioner’s response did not constitute a statement of reasons for refusing a stay as required by rule 8 of the Transport Tribunal Rules 2000.

35.
On the same day (28 October) Mr Hallsworth replied to the Traffic Commissioner’s letter and observed that it was unsatisfactory that the requirement to withdraw grounds of appeal appeared “to be some sort of condition precedent to the consideration of a stay”.  He did not accept that Mr Keevill could not have seen the Traffic Commissioner’s face during the public inquiry.  The Traffic Commissioner had stated in his letter that only Mr Hallsworth could have observed his facial expressions and in answer to this Mr Hallsworth commented:-


“As for myself, it gives me no satisfaction whatsoever to say that I also observed what Mr Keevill saw during the Inquiry and felt sufficiently concerned to mention it after you had retired to the Senior Traffic Examiner attending, and, two days later, to a member of your staff.  I am prepared to swear an Affidavit as to what I saw and did.  Bearing in mind that I appear before you as an advocate fairly regularly at Public Inquiries I trust you will appreciate that this is not a situation which I relish.”

36.
By immediate reply, again on 28 October, the Traffic Commissioner wrote a conciliatory letter to Mr Hallsworth and sought to withdraw any attack on Mr Hallsworth himself.  The Traffic Commissioner accepted that at times his facial expression might reveal “surprise and other emotions in receipt of certain responses”.  He referred to the background to the public inquiries and the administrative failure in his office and repeated his findings that Mr 


Keevill’s application was a sham.  The Traffic Commissioner observed that even if his business had been shown to be independent “the provision of labour and transport services to EA Scaffolding ….. [means] that he is simply a provider of transport services, a haulage contractor, for which a standard licence is required”, although this aspect had not been put in issue.  He concluded:-


“In my whole wide experience of examining ‘fronts’, I have yet to find a case as blatant and obvious as that of Paul Keevill fronting for Robert Vernon.”


The Traffic Commissioner refused the application for a stay but this was subsequently granted by the Tribunal.

The Evidence Relating to the Allegation of Bias

37.
Both Mr Keevill and Mr Hallsworth swore affidavits, dated 2 February 2005 and 23 February 2005.  Mr Keevill repeated the allegations made in the notice of appeal to the effect that the Traffic Commissioner continually made facial expressions towards two people at the back of the courtroom and indicated his disbelief at Mr Keevill’s evidence.  (Mr Keevill also alleged that after the Traffic Commissioner went out of the courtroom the two people - Mrs Rutland and the Senior Traffic Examiner, Mr Phillips - followed through the same door.  We think that this is factually incorrect since photographs provided to us show that the bench area is separate and has its own door, and we do not propose further to comment on this.)

38.
Mr Hallsworth stated in his affidavit that he made it without reference to Mr Keevill or his affidavit.  Mr Hallsworth was admitted as a solicitor in 1973 and is a very experienced advocate.  He was appointed a Deputy District Judge (Magistrates’ Courts) in 1996.  He frequently undertakes work connected with the transport industry and is instructed by VOSA.  In this capacity he knows both Mrs Rutland and Mr Phillips, both of whom were present at the public inquiry during Mr Keevill’s evidence.  Indeed, we gather that apart from the court clerk there was no-one else present from those already mentioned (ie present were the Traffic Commissioner, Mr Keevill, Mr Hallsworth, Mrs Gillett, Mrs Rutland, Mr Phillips and the clerk).

39.
 Mr Hallsworth’s affidavit set out the history at some length.  As to the Traffic Commissioner’s conduct:-


“To my concern, within a fairly short time of Mr Keevill giving evidence, I noticed the Commissioner repeatedly looking towards the corner of the Courtroom to my left ie the Commissioner’s right.  …..    The only persons in the room in the direction in which the Commissioner was looking were the two examiners from VOSA.  …..


“As a result of what I saw, I paid close attention to the Commissioner whilst I was asking Mr Keevill questions and he answered them.  To my further concern, I noticed that in addition to looking in the direction of the two traffic examiners the Commissioner was occasionally rolling his eyes, raising his eyebrows and grimacing.  The impression was one of disbelief of what Mr Keevill was saying and the longer the hearing went on the greater the impression I had that there were a number of issues with which Mr Keevill and myself were not familiar.  There appeared to be a hidden agenda which neither Mr Keevill nor I were a party to and the Commissioner and the examiners were.  As the case continued, it seemed that no matter what Mr Keevill said the Commissioner did not believe what he was hearing and made that plain by his body language as I have described.  That is the main reason why I requested time to consider the previous 


decisions re Wright and Vernon and make submissions in an effort to distinguish them.  


“From what I have said above, I am [a] very experienced advocate.  Despite that, I found this a very unusual situation with which to deal and, in fact, one which I have never personally experienced.  Should I allow the hearing to continue or raise my concerns, risking the displeasure of the Commissioner and, given what had already occurred, the refusal of an adjournment for the case to be heard by another Commissioner?  In the event, I allowed the case to continue in the belief that Mr Keevill’s evidence and my advocacy might persuade the Commissioner that all was as Mr Keevill stated and that it was the evidence upon which the Commissioner should rely and not suspicions.


“…..  Regrettably, in my previous thirty one years’ experience as an advocate I have never left a Courtroom feeling so strongly that a person appearing in any capacity had been treated so unfairly.”

40.
After the public inquiry had concluded Mr Hallsworth stated that Mr Keevill had told him that he did not consider that he had been treated fairly.  Mr Hallsworth reflected on what had happened and on 1 October 2004 raised it in a telephone conversation with a senior member of the compliance team in the Traffic Area Office.  An attendance note of this conversation is exhibited to Mr Hallsworth’s affidavit.  

41.
These affidavits were received by the Tribunal on 24 February 2005.  We do not have a procedure for dealing with allegations of misconduct but on 24 February the President gave directions that the Tribunal would adopt the procedure used by the Employment Appeal Tribunal.  The affidavits of Mr Hallsworth and Mr Keevill were to be sent to the Treasury Solicitor in order for statements to be obtained from Mrs Rutland and Mr Phillips.  At the same time the affidavits were to be sent to the Traffic Commissioner inviting his comments.  It was stated that the Traffic Commissioner might wish to await sight of the statements from Mrs Rutland and Mr Phillips and that these were to be sent directly to him.  Enclosed with the directions were copies of the EAT Practice Direction 2004 and of two cases: Facey v. Midas Retail Security & Another (2000 IRLR 812) and Stansbury v. Datapulse Plc & Another (2004 IRLR 466).

42.
We are grateful to the Treasury Solicitor for the assistance given to us.  On 9 March 2005 Mrs Rutland swore an affidavit.  She set out the background to her attendance at the public inquiry.  Her affidavit continued:-


“After giving evidence I sat at the back of the court room with Senior Traffic Examiner, Simon Phillips.  At points, I commented to him on things that were said during the hearing and at other times spoke about other matters.  I noticed on occasion that Mr Simms looked up and scanned the court room but I was not aware of any unusual behaviour.”


Mrs Rutland states that she knows Mr Hallsworth and that she has worked with him on various cases.  

43.
Mr Phillips provided an affidavit also dated 9 March 2005.  As with Mrs Rutland he has worked with Mr Hallsworth and had numerous meetings with him over the years.  He stated that he valued Mr Hallsworth’s advice and guidance on all legal matters and respected his judgment and integrity.  In relation to the hearing he stated:-

“I have read the affidavit provided by solicitor Christopher Charles Hallsworth and his comments about the Commissioner’s behaviour at the Public Inquiry held on the 29/09/04 at which I attended and sat in the public gallery.  During the inquiry I occasionally commented (quietly) to traffic examiner Rutland about the story that was unfolding and other outstanding matters unconnected to this case.  


“I glanced at the Traffic Commissioner every now and then but did not notice any behaviour from him that I considered to be out of character.”

44.
The Traffic Commissioner provided a statement dated 7 March 2005.  He set out the history and stated that he had been carrying out a licensing, rather than a regulatory process, by reason of the failure of the case worker properly to follow procedures.  He was well aware of the background, having only recently had to consider the application by EA Scaffolding.  He disputed having any “hidden agenda” with Mr Phillips and, having carried out a reconstruction in the courtroom, did not accept that in his raised position on the bench he could have seen past Mr Hallsworth to either Mr Phillips or Mrs Rutland beyond.  He also found it “quite impossible” to look at an advocate for a prolonged length of time:- 


“In order to deal more specifically with the complaint, I carried out an experiment during the course of a more recent Public Inquiry, whereby I attempted to hold my gaze on the operator’s representative, occupying the same seat as Mr Hallsworth, throughout the period, during which either I, or the witness, was being addressed by that person.  The result being that I found it quite impossible to maintain that fixture for more than a few seconds at a time.  I was unable to prevent my gaze from being distracted by other persons or images within my line of vision.  Consequently, any perceived shift in eye movement would be sub-conscious act.”

45.
The Traffic Commissioner stated that Mr Hallsworth did not indicate that he was discomforted by his conduct.  As to Mr Keevill’s evidence the Traffic Commissioner stated:- 


“My contemporaneous notes support a dutiful and diligent recording of the witness’s evidence.  Mr Keevill’s responses to the questions I had prepared in advance were similarly recorded.  Mr Keevill complains that I did not believe his evidence.  In other words, I may have felt that he was being devious or lying.  Any emotion I manifested would have been that of incredulity [references to transcript provided]. An injudicious comment “A mug” consequently appears on my notes, responding to Mr Hallsworth’s invitation to assess his client’s motives.  However, I did have a degree of sympathy for him, using the term ‘sadly’ [decision para 27 on consideration of his sacrifice para 25].  This is actively demonstrated by Vernon’s (EA Scaffolding) subsequent appeal against my decision to refuse him a licence.  Because, if successful, Mr Keevill is likely to be discarded, having served Mr Vernon’s purpose.  There is only one function for these three lorries and that is the transport of EA Scaffolding’s equipment.


“The evidence which Mr Keevill gave, and was accepted by me as the truth, meant that two previous statements [considered by me in para 21] made in the pursuit of his licence application were untruthful.  The first being the description of his business, the second that he had bought the business of EA Scaffolding & Systems Ltd [references to transcript provided].


“He, like his solicitor, suggests that Mr Phillips and I shared some form of secret.  Quite frequently when a witness makes an unexpected remark, I instinctively look to his/her representative to observe their reaction.  I am quite certain this happened on several occasions when Mr Keevill was giving evidence [references to transcript provided].


“Sitting below me, at a right angle, I challenge whether a witness, so seated, would find it possible to accurately determine whether any diversion of my gaze from him towards his advocate, was in fact intended to meet the eye of a person sitting almost directly behind him.  Perhaps it may be helpful to listen to the recording to determine whether this demonstrates anything other than what I recall to have been the courteous manner in which I treated Mr Keevill.  The 


totality of whose complaint amounts to the accusation of making eye contact with VOSA witnesses, something which I believe he could not accurately determine.  Whereas, he enters no complaint of me when he was seated, facing me, alongside Mr Hallsworth, throughout his solicitor’s lengthy summing up.  Neither was any complaint entered in the twenty-one day period between the Public Inquiry and the date on which I signed my decision document.”

46.
In support of his statement the Traffic Commissioner supplied: (a) a typed list of questions for Mr Keevill, with the Traffic Commissioner’s notes of answers added in manuscript; 
(b) his notes of evidence; (c) a sketch plan of the courtroom; and (d) photographs of a simulated public inquiry.

EA Scaffolding’s Appeal

47.
Mr Nesbitt appeared for EA Scaffolding and said that he had three main submissions.  First, that the Tribunal’s decision in the Wright case was correct on the merits.  Second, that we should regard ourselves as bound by that decision.  And, third, that in any event the Traffic Commissioner’s decision lacked a proper balancing exercise and could not stand.

The Merits

48.
Mr Nesbitt’s primary submission was that the Traffic Commissioner had misapplied the Interlink case and that on the merits the Traffic Commissioner should have found that Mr Wright was the operator, rather than EA Scaffolding.  This was the Tribunal’s conclusion, which Mr Nesbitt submitted was correct.

49.
The Interlink case is complex on its facts and cannot easily be summarised.  In outline it involved two companies that were in dispute about the validity of a contract.  Interlink provided a countrywide delivery service for packages and parcels, with most of the work being carried out by their own drivers in Interlink vehicles; however, for some of their work they used Night Trunkers’ drivers, driving Interlink vehicles and wearing Interlink livery.  The case turned on the identity of the operator under ss.2 & 58(2) of the Act.  

50.
During the course of her judgment Arden LJ, with whom the other judges agreed, carried out a detailed review of the law relating to temporary transfer of employment.  All factors must be considered but it is the right to control which is paramount.  The Court of Appeal concluded that Ferris J had correctly identified the test to be applied but had then failed properly to carry this out.  The last five lines of the paragraph dealing with this were quoted by the Traffic Commissioner in his decision (see paragraph 16 above).  

51.
Mr Nesbitt reviewed the facts and submitted that the Traffic Commissioner had been wrong to conclude that EA Scaffolding was the operator under the Act.  In contrast, Mr Maclean submitted not only that the Traffic Commissioner was correct but also that on a proper analysis consideration of the Interlink case did not arise: in answer to a question from us he agreed that it was a red herring.

52.
As was stated in the Interlink case, in determining whether EA Scaffolding’s employees were temporary servants of Mr Wright the test of control had to be applied, as laid down in Mersey Docks & Harbour Board v. Coggins & Griffith (1946 AC 1).  Moreover, the burden on the general employer (EA Scaffolding) to show that the test was satisfied and that someone else was in control was “a heavy one and can only be discharged in quite exceptional circumstances” (per Lord Simon).  Mr Maclean submitted that it was unreal to attempt to “salami-slice” EA Scaffolding’s scaffolders’ days into those parts when they were scaffolding and those when they were driving.  Plainly they were scaffolders throughout, he said, with the driving being incidental to their work.  This was to be distinguished from the Interlink case, where the drivers were driving all day.  It was unnecessary and inappropriate to consider the arrangement with Mr Wright in detail, although it was an obvious sham, as the Traffic Comissioner found,  because on a proper analysis EA Scaffolding retained responsibility for and the right to control their scaffolders at all times: Mr Wright was a transport organiser but in no circumstances could he be regarded as the operator for the purposes of the Act while the scaffolders were driving.  Mr Nesbitt’s response was to point to passages in Arden LJ’s judgment which appeared to support the possibility of a “salami-slicing” approach.  

53.
We are satisfied that Mr Maclean’s submissions are correct and that the Traffic Commissioner came to the right conclusion that EA Scaffolding had been using unlicensed vehicles.  This was an activity to be taken into account in considering EA Scaffolding’s fitness under s.13(4) of the Act.  However,  Mr Maclean did not seek to support the Traffic Commissioner’s reasoning, which adopted the Interlink approach.  We emphasise that this only arises in exceptional circumstances and that usually the general employer of a driver will be the operator for the purposes of the Act.  Mr Maclean told us that clarification of this point was the reason for the Secretary of State’s intervention.  

54.
Having now heard argument from both sides we have to say that insofar as it sought to apply the Interlink approach we think that the Tribunal’s decision in the Wright case was wrong. Moreover, its conclusion that the arrangement between EA Scaffolding and Mr Wright was “a perfectly legal agreement” was also incorrect.

Is the Tribunal Bound by Its Own Decisions?

55.
The submission on this was made in two parts.  First, it was said that “as a matter of comity” we should not depart from a previously expressed conclusion of the Tribunal.  However, we pointed out that in most cases the Tribunal heard only from an appellant, as is the nature of regulatory hearings.  If in a later case the Tribunal hears full argument, as on this occasion we have, are we to ignore this if we think that the earlier decision is wrong?  We pose the question because we have no doubt that the answer is clear. 

56.
Mr Nesbitt’s second submission was that we are bound by the earlier decision by reason of issue estoppel.  He referred us to Halsbury’s Laws of England (Volume 16(2) Estoppel) and referred us to paragraphs 980, 981 and 983.  We have difficulty in understanding how issue estoppel can arise in the absence of an opposing party.  This is emphasised in paragraph 983 


which states that “issue estoppel is a doctrine appropriate to proceedings in private law”.  Mr Maclean submitted that issue estoppel had no application in the present situation.  He referred us to paragraphs 953, 964 and 971 in Halsbury and to the absence of an opposing party.  We agree with Mr Maclean and do not consider that the Tribunal is bound by previous decisions.

The Balancing Exercise

57.
It was accepted by Mr Nesbitt that proportionality as a human rights requirement (see Crompton t/a David Crompton Haulage v. Department of Transport North West Traffic Area (2003 EWCA Civ 64; see Chapter 17 in the Digest in the Tribunal’s website at www.transporttribunal.gov.uk) did not arise since EA Scaffolding was making an application for a licence, and did not already possess one as did Mr Wright.  Nevertheless, the Traffic Commissioner was obliged to consider “the objectives of the system” (see the Thomas Muir case, also in the Digest) in his approach and it is in this respect that we have difficulty with his decision.

58.
On instructions, Mr Maclean made no submissions on this aspect.  Mr Nesbitt submitted that the Traffic Commissioner had not properly directed himself on the overall merits and that he had taken far too severe a view of the activities of EA Scaffolding and Mr Vernon.

59.
We think that it is apparent from the Traffic Commissioner’s wording that he did indeed take an extreme view of Mr Vernon.  This is in marked contrast to the reaction of the Tribunal to the merits in the earlier decision; and the Tribunal then, as now, included two lay members with experience in the transport industry.  The Traffic Commissioner did not consider whether the disqualification in 2000 ought now to be regarded as spent or whether the objectives of the system were best achieved by an attempt to include Mr Vernon within it rather than to continue to exclude him.  We have to say that we think the Traffic Commissioner gave undue weight to what he perceived to be a challenge to his own authority.

60 .
By paragraph 9(1) of Schedule 4 of the Transport Act 1985 we have the power to make such order as we think fit.  The case before the Traffic Commissioner was limited and thus we may have an incomplete picture.  Taking all matters into account we have decided that it is appropriate for a fresh mind to look at this application.  Accordingly, we allow the appeal and set aside the orders made by the Traffic Commissioner.  We direct that the application be remitted for consideration (and, if necessary, for a hearing) by a different traffic commissioner who in this particular case should be the Senior Traffic Commissioner.  He will be able to consider all aspects, including whether the time has now come to draw a line under past events.

EA Contract’s Appeal
61.
Mr Sadd alone appeared on this appeal.  The Treasury Solicitor had informed us in writing that the Secretary of State did not propose “to make submissions or otherwise take an active role”; but we did have the benefit of a detailed skeleton argument from the other appeal.  

62
Mr Sadd’s submissions were essentially in four parts.  First, he said that the reliance on s.26(1)(h) of the Act as the ground for revocation was misconceived.  Second, the Traffic Commissioner misunderstood and misapplied the Interlink case and that on the merits EA Contract was plainly the operator: there was “no fronting”.  Third, that the Traffic Commissioner had failed to carry out a proper balancing exercise.  And fourth, that the Traffic Commissioner had misconducted himself, both in his failure to recuse himself from hearing the public inquiry and by reason of his behaviour at that hearing.

The Reliance on s.26(1)(h) of the Act

63.
We have already quoted from the call-up letter (see paragraph 22 above).  Mr Sadd’s submission was that the use of s.26(1)(h) was plainly incorrect.  There had been no material change since the grant of the licence and if the arrangement with EA Contract was a “sham” this had been present from the beginning.  The Traffic Commissioner was, he said, attempting to use a regulatory power to overcome a licensing error.  A power to review the grant of a licence is provided in s.36 of the Act but this goes only to procedural irregularity and was not relied upon.

64.
This point was not raised in the original notice of appeal and first appeared in Mr Sadd’s skeleton argument dated 1 March 2005.  It is not clear to us whether this had been seen by the Treasury Solicitor and even as drafted we did not realise that Mr Sadd was submitting that the point was incapable of correction.  This had not been suggested by Mr Hallsworth during the course of the public inquiry and we can understand how he considered that it was necessary then to concentrate on the merits, rather than to take a technical point which could be cured by an adjournment and a fresh call-up letter.  If the notice of appeal had properly been amended this would have enabled the Secretary of State to have considered whether he wanted to become a party to the appeal.  This situation is provided for in the Transport Tribunal Rules 2000 (see rule 13) and we think that the Secretary of State may well have decided that it was appropriate to instruct counsel to assist us if he had known of the point being taken, which, as Mr Sadd said, is far-reaching.

65.
In the result we decided to refuse leave to amend the notice of appeal (see further below).  
The Allegation of “Fronting”

66.
We have already referred to the Interlink case and the Traffic Commissioner’s earlier approach to it.  No doubt there were many facilities that were shared by EA Contract and EA Scaffolding but, as in the earlier case, the critical point was that the drivers were essentially scaffolders who also drove as part of their employment.  In the case of EA Scaffolding this meant that the Company as the scaffolders’ employer, and not Mr Wright, was the operator for the purposes of the Act.  Applying the same approach, EA Contract was the scaffolders’ employer and thus also the operator.  The shared facilities and connections with Mr Vernon/EA Scaffolding were part of the background only and did not affect the overall position of EA Contract being both the general employer and the Company which had the 


right to control at all times.  On a proper analysis the position of EA Contract was clearer than that of EA Scaffolding in the previous case, since there was no-one in the role of Mr Wright to confuse the issue.  

67.
We accept Mr Sadd’s submissions on this aspect.  We are satisfied that the Traffic Commissioner’s approach to the fronting allegation was plainly wrong and that his conclusion must be set aside.  

The Balancing Exercise

68.
We think that it also follows that the Traffic Commissioner’s overall reasoning cannot be supported and that his orders of revocation and disqualification must be set aside..

The Allegation of Bias

69.
The submission on this was in two parts.  First, that the Traffic Commissioner should have recused himself from hearing the EA Contract public inquiry.  Second, that at this hearing there was a real possibility that he was biased.  We think it appropriate to take these two arguments together.

70.
We were referred, first, to Locabail (UK) Ltd v. Bayfield Properties Ltd and Others (2000 1 All ER 65) in which it was held that a judge should recuse himself from hearing a case inter alia:- 


“If, in a case where the judge has to determine an individual’s credibility, he has rejected that person’s evidence in a previous case in terms so outspoken that they throw doubt on his ability to approach that person’s evidence with an open mind on a later occasion.”

This case was considered by the House of Lords in Porter v. Magill (2001 UKHL 67) where Lord Hope, with whom the other judges agreed, refined the test to be applied for determining apparent bias:-

“The question is whether the fair-minded and informed observer, having considered the facts, would conclude that there was a real possibility that the Tribunal was biased.”

71.
It is necessary for us to make findings on the available evidence.  Before doing so, we wish to make it clear that Mr Sadd expressly stated that there was no suggestion that the Traffic Commissioner had been other than courteous and polite throughout the public inquiry.  For this reason we did not consider it necessary to listen to the transcript, although this was suggested in the Traffic Commissioner’s statement.  We also wish to state that we have no doubt that the Traffic Commissioner was acting bona fide throughout.

72.
Nevertheless, we are driven to the view not only that the Traffic Commissioner regarded the case against EA Contract as overwhelming but that this was apparent to those present at the public inquiry.  As was stated by Lord Hope, the subsequent comments by a judge about his actions are to be treated with caution, since they are subjective and denial is to be expected.  Mrs Rutland and Mr Phillips’ comments are of limited value and we can understand the difficulty of the position in which they have found themselves.  The compelling evidence is that of Mr Keevill and Mr Hallsworth, which we accept: it is apparent that complaint was made almost immediately and that this has been supported by a detailed account of what is 


alleged to have occurred.  We think that a fair-minded and informed observer, having considered the facts, would conclude that there was a real possibility that the Traffic Commissioner was biased at the hearing.  But we are satisfied that there was no “hidden agenda” and think it likely that the Traffic Commissioner was unaware of the impression he was giving.

73.
We also think that in view of his previously expressed comments about Mr Vernon and of his strong convictions as to the facts the Traffic Commissioner should have recused himself from the hearing.  

Conclusion

74.
The appeal is allowed.  Mr Sadd sought to persuade us not to remit for further consideration but we have decided that this is not in the public interest and that, as in the EA Scaffolding appeal, we should remit the matter to be considered by a different traffic commissioner, which in the particular circumstances should be the Senior Traffic Commissioner.  He will be able to review the submissions on the s.26(1)(h) point, on which we have received no opposing argument, and will know that the same submissions will be made if s.26(1)(h) is relied upon at any further public inquiry.  He will also be able to consider the Traffic Commissioner’s comments that a standard, rather than a restricted, operator’s licence is required for EA Contract’s present activities, about which further enquiries may be necessary.  

Footnote (1) – Notices of Appeal
75.
We try to be reasonably informal and are slow to take issue about the contents of notices of appeal.  We have in mind that frequently these have to be drafted before a transcript is available and that in most cases amendment is technical only.  However, it must not be overlooked that, as we have observed, by rule 13 of the Transport Tribunal Rules 2000 notices of appeal have to be served on the “appropriate national authority” and that the latter is entitled to be joined as a party as of right if it applies in writing within 14 days.  Appellants are therefore warned that a late application to amend to include a ground of appeal which appears to be of significance may be refused.  Alternatively, appellants may be faced with the costs of an adjournment should the Tribunal decide that the proper course is to allow the amendment and then to give time for it to be served on “the appropriate national authority”.

Footnote (2) – Allegations of Bias or Procedural Error
76.
If allegations of bias or procedural conduct are made, including, for example, failure to disclose documents, these must be set out in detail in the notice of appeal.  In the case of alleged bias, it is essential also that affidavits are served, as in the EAT Practice Direction 2004, so that the Tribunal may seek comments from witnesses and the Traffic Commissioner.

77.
We think that less formality is needed in the case of a failure to disclose documents (see eg. 2001/39 BKG Transport, which is available on the Tribunal’s website and see Chapter 3 in the Digest) but if documents are found to be present in the appeal bundle and have not previously been seen by the operator, it is important that the complaint is put into an amended notice of appeal so that this may be served in particular on the Traffic Commissioner in order to enable factual comments to be made.  There have been occasions 


in the past in which, rather than adjourn, the Tribunal has felt it necessary to make an order subject to further information, if any, to be supplied by the Traffic Area Office.  It may be, for example, that the particular document was handed to the operator during the hearing and that there is no reference to this on the transcript: if so, we would expect this to be pointed out by the Traffic Area Office.

Footnote (3) – Counsel
78.
Lastly, we wish to thank counsel for their skeleton arguments and their submissions.  These were of great assistance to us and we are grateful to them.  

Hugh Carlisle QC 

4 April 2005
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