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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2005/413

Appeal by RED ROSE TRAVEL LIMITED

Before:
Frances Burton



Leslie Milliken



Stuart James

__________________

 O R D E R

__________________

SITTING IN London on 1 December 2005

UPON READING the decision of the Traffic Commissioner for the Eastern  Traffic Area dated  11 August 2005

AND UPON HEARING  Tim Nesbitt of counsel, instructed by Herbert Mallam and Gowers, solicitors, for the Appellant company 

IT IS HEREBY ORDERED that the appeal be ALLOWED 

Appeal 2005/413

Appeal by RED ROSE TRAVEL LIMITED

_________________

R E A S O N S

_________________

1. This was an appeal from the decision of the Traffic Commissioner for the Eastern Traffic Area dated 11 August 2005 when he refused the Appellant company’s application for a variation of their operators licence to increase their authorised vehicles from 15 to 18 under s 14 of the Goods Vehicle (Licensing of Operators) Act 1995 (“the Act”), on the basis that it did not demonstrate the required financial standing.

2. The factual background appears from the documents and the decision letter of 11 August 2005 and is as follows :

(i) The Appellant is a PSV operator of long standing with a licence authorising 15 single decker coaches, and is a business operated by two proprietors, Mr Christopher Day and Mr Taj Khan, who incorporated it as a limited company but financed the company through an account in their joint names, expressly designated as “Trading As Red Rose Travel”. For some reason they never changed the name or status of that account to match the name and incorporated status of their business and this discrepancy came to the notice of the Traffic Area Office when the Appellant company made their variation application, notwithstanding that the company was trading profitably and compliantly and presumably the licence had at some stage been initially granted on the basis of the same banking arrangements as they had never had an account in the name of the Appellant company and it was clear from correspondence from their solicitors that they had always secured the use of the moneys in the account for the benefit of the company holding the licence by execution of a Deed to that effect;

(ii) On 20 July 2005 the proprietors executed an updated Deed prepared by their solicitors (who had given notice of their intention to do this to the Traffic Area Office) expressly to record that they held adequate funds to support the licence in that account. The Deed further evidenced an agreement between the proprietors that they would be and remain equally liable under the terms of the agreement;

(iii) The proprietors also effected an overdraft facility with their bank in the amount of £30,000 and evidence of this and a copy of the updated Deed referred to at (ii) above were sent to the Traffic Area Office by the Appellant company’s solicitors under cover of a letter of 21 July 2005;

(iv) By a letter of 25 July 2005 a caseworker in the Traffic Area Office wrote to the Appellant company in similar pro forma terms indicating that the discrepancy between the name of the licensed entity  (the Appellant company) and the bank statements submitted in support of the variation application was fatal to the grant of the application. Despite representations by the Appellant company’s solicitors addressing the specific provisions of the Deed and the substantial sums in the account, the caseworker wrote on 11 August 2005 refusing the variation application;

(v) On 31 August 2005 the Appellant company appealed to the Transport Tribunal.

3. At the hearing of the appeal the Appellant company was represented by Mr Tim Nesbitt of counsel.

4. Mr Nesbitt submitted that the Appellant company’s financial standing had always been demonstrated from the outset of the licence by the provision of moneys in the joint account held in the individual names of the two proprietors of the business, and that the Deed had only been executed expressly to “offer assurance to the [Traffic] Commissioner”...guaranteeing the sums required for financial standing as readily available to the Appellant company.  He submitted that the average balance shown by the statements before the Traffic Commissioner was more than adequate to meet the financial standing requirement for the size of the fleet of £53,800.  He submitted that notwithstanding the fact that the moneys were held in a joint account in the individual names of the directors of the company although specifically marked “Trading As Red Rose Travel” the position in law must be that the funds were held on trust by the directors for the company.

5. Mr Nesbitt drew our attention to s 14 and schedule 3 paragraph 2 of the Act which together require an operator to have “available sufficient financial resources to ensure the establishment and proper administration of the business”, and to the recent decision of the Transport Tribunal in the case of 2 Travel Group (Appeal 2005/77) in which the Tribunal, the President presiding, approved the well known passage in the case of J J Adams Haulage Limited  (1992 D41):

‘In our judgment the words….”having available” provide the key to the meaning

 of the expression.  “Available” is defined as…  “capable of being used, at one’s

 disposal, within one’s reach, obtainable or easy to get”.  Whether or not an

 operator has available sufficient financial resources or has available capital and

 reserves is a question of fact and degree, which has to be determined according to

 the circumstances of each individual case’.

6. Mr Nesbitt continued that the form in which the variation application was refused also appeared to be wrong.  The decision letter of 11 August 2005 stated that “all of the information has not been supplied, and no written representations were received”.  This was a standard letter and followed other standard letters of 11 and 25 July 2005.  However substantial information and representations had been received and letters of 15, 21 and 28 July 2005 were on the Traffic Area Office file, so that the rationale for the decision to refuse the application was, as a matter of fact, incorrect.   Secondly, Mr Nesbitt submitted that, had the Appellant company’s financial standing been properly examined, the bank account of the directors “Trading as Red Rose Travel” clearly demonstrated more than sufficient available funds within the meaning of the JJ Adams Haulage non exhaustive indication of financial resources that might be acceptable.  He submitted that the proper course, had the Traffic Area Office caseworker had any doubts, was to refer the matter to the Traffic Commissioner for a public inquiry.

7. We agree.  The bank statements supplied are clearly those of a business current account in the name of “Red Rose Travel – T W Khan and C A Day T/A” with a more than healthy average balance over the period March to May 2005.  However, as these bank statements are now over 7 months old we do not consider it appropriate to substitute our own order in order to grant the variation applied for since to comply with the legislation the Traffic Commissioner should obviously examine the up to date position before granting any variation.  

8. We accordingly allow the appeal and remit the matter to the Traffic Commissioner for his consideration of more recent bank statements.

Frances Burton

29 December 2005
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