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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2005/486

Appeal by McKILLOP TRUCKING LIMITED


















Before:
Jacqueline Beech







David Yeomans







John Robinson

ORDER

Sitting in Edinburgh on 11 January 2006

UPON READING the decision of the Deputy Traffic Commissioner for the Scottish Traffic Area made on 25 October 2005

AND UPON hearing Roy McKillop, Managing Director of the Appellant Company

IT IS HEREBY ORDERED that this appeal be ALLOWED

Appeal 2005/486

McKILLOP TRUCKING LIMITED

R E A S O N S

1. This was an appeal from the decision of the Deputy Traffic Commissioner for the Scottish Traffic Area made on 25 October 2005 when he revoked the Appellant’s operator’s licence under s.27(1)(b) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) with effect from 2359 on 15 November 2005. 

2. The factual background to the appeal appears from the documents, the transcript and the Traffic Commissioner’s oral decision and is as follows:

(i) The Appellant has held a standard international operator’s licence since September 2001.  Prior to that date, Roy McKillop, the Appellant’s Transport Manager and a Director of the company, held an operator’s licence in his own name for 11 years.  Neither operator’s licence has any enforcement history.  The Appellant’s licence authorises 12 vehicles and 6 trailers with 5 vehicles in possession.

(ii) On 1 July 2005, the traffic area office sent a letter to the Appellant in the following terms:

“I refer to the Company’ (sic) standard international licence.

To enable the Traffic Commissioner to be satisfied that the company continues to meet the financial requirement of £43,600 being available at all times for the maintenance of vehicles at all times, the following information is required:

· Please forward the company’s most recent 3 months bank statements.  These must be the original documents;

Please forward the above information within 10 days from the date of this letter”.

(iii) On 13 July 2005 Neil R Kelly Solicitor, wrote on behalf of the Appellant and informed the traffic area office that the Appellant was in the process of restructuring its business.  Discs had recently been returned to the office and it was the Appellant’s intention to reduce the authorisation on the licence.  The restructuring was anticipated to conclude in the “next week of so” at which stage, formal intimation of the Appellant’s intentions would be forwarded to the traffic area office.

(iv) On 15 August 2005, the traffic area office sent a reminder to the Appellant requesting that the outstanding financial information be forwarded to the office within 10 days.  On the same day, the office wrote to Mr Kelly confirming that the Appellant had removed 4 vehicles from its licence on 7 July 2005 but it had not reduced the overall authority.  The Traffic Commissioner therefore required evidence that the Appellant continued to meet the financial requirement of £43,600.

(v) On 29 September 2005, the Appellant was called to a public inquiry for the Traffic Commissioner to consider the issue of financial standing.  

(vi) On 20 October 2005, Mr McKillop responded to the call up letter stating that he had received legal advice to the effect that the Appellant’s failure to produce evidence of financial standing to the Traffic Commissioner meant that the loss of the it’s licence was inevitable.  He went on:

“I would however like to voice my feelings and my opinion as to why this situation has arisen and ask – why does the Scottish Traffic Area require the need to see documented financial standing when there is no apparent reason for the request.  I am at a loss to understand why my company has been singled out, and to all intents and purposes harassed, when all my vehicles are maintained weekly and serviced regularly.  All our supplier invoices, fuel bill etc. are settled on time with Customs & Excise and Inland Revenue up to date.

I have held an operators licence for 11 years as a sole trader and 4 years as a limited company and during that time Scottish Traffic Area have never deemed it necessary to enforce any disciplinary action of any kind.  My vehicles are stopped regularly for roadside checks and are found to be satisfactory; tachographs have recently been returned by VOSA without a problem.  In effect I am ensuring that my company satisfied the many rules and regulations that have to be upheld by the smaller haulier.  I am therefore not willing to provide personal information that bears no relation to any doubts of my ability to run a legal and well maintained fleet.

My lawyer did advise you that we were restructuring the company and reducing the size of our fleet, which we are actively doing, to which we received a demand from Joan Leslie to provide bank statements within a ten day deadline.  I have held an operator licence for over 15 years and this type of information has only ever been requested, and complied with, when applying for a new or expanded licence.  I am very surprised by the tenacity of Ms. Leslie and for that reason alone I will not produce evidence of financial standing.  Surely there should be a justifiable reason?”

(vii) The public inquiry took place on 25 October 2005 with the Appellant not appearing. Being satisfied that the Appellant had received the call up letter, the Deputy Traffic Commissioner proceeded to give an oral decision.  In relation to the call up letter itself he stated:

“In that call up letter the operator was given due notice that concerns had been raised regarding his, or the company’s ability to maintain appropriate financial standing.  That call up letter was sent out against the background of a letter of 1st July 2005, which was sent to the Operator, which in some respects is a fairly stark letter, I mean, so saying I’m not being critical.  And the letter merely refers to the licence being held by this Operator, a standard international licence, and there was an invitation made of the Operator to demonstrate that it continued to be of appropriate financial standing and was invited to forward the three most recent bank statements ..”

The Deputy Traffic Commissioner then reviewed the contents of the letter sent by Mr Kelly of 13 July 2005 and the traffic area office response.  The Deputy Traffic Commissioner continued:

“ .. the Operator has been in touch with the office, that’s Mr Roy McKillop, and has expressed concerns as to why he is being .. or his Company is being required to produce evidence of financial standing at this time.

And I may say, that when I received my Brief I did telephone the office to find out what the thinking was in selecting this particular Operator to evidence its, eh, ability to meet, or to continue to meet, eh, appropriate financial standing.  And I understand that there was some intelligence to the effect that the Company may not be able to meet this all important element of the .. licence ..”

Having then reviewed the content of Mr McKillop’s letter of 20 October 2005, the Deputy Traffic Commissioner continued:

“ .. And whilst Mr McKillop’s company may have been identified perhaps for good reason, on the intelligence network (***) possibly does not, em, meet the appropriate financial standing criteria, he has not helped himself one bit ..”

The Deputy Traffic Commissioner concluded that in the circumstances he had no alternative but to revoke the Appellant’s licence with effect from 2359 on 15 November 2005.

3. At the hearing of this appeal, Mr McKillop appeared on behalf of the Appellant.  He went through his operating history both as a sole trader and as a Director of the Appellant and reiterated that he had an unblemished record in relation to vehicle operation.  He stated that in about June 2005, he had received a written request for all tachograph records for the two month period, April to May along with a request for all delivery documents.  Mr McKillop thought it odd that the request came without there having been a visit from a Traffic Examiner.  Mr McKillop posted the tachographs to VOSA but did not send the delivery documents as there were “a couple of thousand” to sort through.  The tachograph records were subsequently returned without comment.  Thereafter, he received the request for financial information without any reason being given as to why the Appellant’s financial standing was in issue.  He decided that as a matter of principle he would not comply with the request until a reason was given.  The first he knew of the existence of some “intelligence” relating to the company’s financial standing was when he received the transcript of the public inquiry. If he had been told that this was reason for the request along with the substance of the intelligence received, he would have provided the information requested.   He stated that he had always been law abiding, he was passionate about road transport but as a result of the Deputy Traffic Commissioner’s order, which had been published in the trade journals, he had lost his business: “the phone stopped ringing”.  He submitted that the Deputy Traffic Commissioner was wrong to revoke the Appellant’s operators licence when no reason had been given to justify the request for financial information.

4. We are satisfied that this appeal must be allowed.  In the recent decision of Muck It Ltd et al v The Secretary of State for Transport (15 September 2005) EWCA Civ 1124 the Court of Appeal held that the legal presumption previously applied for the purposes of s.27 of the Act, that the burden of proving financial standing remains at all times upon the operator once a licence has been granted, is mistaken.  For revocation to be possible under s.27 of the Act, the Traffic Commissioner must be satisfied that the Appellant is no longer of financial standing, it is not for the operator to satisfy the Traffic Commissioner to the contrary.  It follows that unless consideration is being given to either an application for a new licence or an application to vary an existing licence or a five yearly review of a licence under s.30 of the Act is being undertaken, it is not open to a Traffic Commissioner to require an operator to show continuing financial standing in the absence of prima facie evidence which brings the issue into question, for example, evidence of non-compliance with the various undertakings given by the operator when applying for a licence.  It further follows, that in the event that there is evidence that brings an operator’s continuing financial standing into issue, the request to the Operator for evidence of financial standing must set out the reasons why the request is being made.

5. In this case, the Appellant was not informed at any stage as to why it was being required to produce evidence of financial standing, despite oral and written requests to be so informed.  The Deputy Traffic Commissioner described the letter of 1 July 2005 as “stark” and we can only agree.  It is clear that the approach of the traffic area office to the issue of the Appellant’s financial standing was based upon the mistaken presumption that the office could require the Appellant to provide such evidence without any grounds being given to it and that the burden remained upon him at all times.  It was incumbent upon the traffic area office to inform the Appellant of the reasons why evidence of financial standing was required.  It is of note that even the Deputy Traffic Commissioner having read his brief, could not ascertain those reasons without making a telephone call to the traffic area office.  Having correctly noted that none of the correspondence to the Appellant set out any valid reason for making the enquiries, we are satisfied that the Deputy Traffic Commissioner should not have proceeded with the public inquiry but should have required a further call up letter to be sent to the Appellant setting out in general terms the nature of the “intelligence” that the office had received, thus providing the Appellant with an opportunity of dealing with it if it so wished and to provide evidence of financial standing to refute the suggestions made.  If this course of action had been taken and the Appellant had failed to deal with the matters raised and/or attend the reconvened public inquiry, then it would have been open to the Deputy Traffic Commissioner to draw adverse inferences from the Appellant’s failures when considering all of the circumstances of the case.

6. We appreciate that the Deputy Traffic Commissioner came to his decision without the benefit of having read the Muck It case and we have no doubt that if he had known of the Court of Appeal’s decision, he would have refrained from revoking the Appellant’s licence and would have taken steps to rectify the evidential deficiencies in the correspondence and the call up letter.

7. In the result, this appeal is allowed.

Jacqueline Beech

31 January 2006
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