











IN THE COURT OF THE TRANSPORT TRIBUNAL

ROAD HAULAGE APPEALS



Appeal 18/2002 



Appeal by UK PLANT AND HAULAGE (SERVICES) LIMITED





			Before:	Hugh Carlisle QC, President

					Leslie Milliken 

					Patricia Steel





_______________________



O R D E R

_______________________





SITTING in London on Monday 20 May 2002



UPON READING the decision of the Traffic Commissioner for the West Midlands Traffic Area dated 13 February 2002 and published in “Applications and Decisions” No:
2325 
on 
4 March 2002




AND UPON READING the Notice of Appeal dated 26 February 2002                       



AND UPON  HEARING Colin Ward of Ward International Consulting Ltd for the Appellants



IT IS HEREBY ORDERED that the Appeal be DISMISSED and that the interim licence be terminated at 2359 hours on Friday 21 June 2002.



�UK PLANT AND HAULAGE (SERVICES) LIMITED



Appeal 18/2002



_____________________



R E A S O N S

_____________________









1.	This was an appeal from the decision of the Traffic Commissioner for the West Midlands Traffic Area on 13 February 2002 when he refused the Appellant’s application for a licence.  



2.	The factual background to the appeal appears from the documents, the transcript of the public inquiry and the written decision of the Traffic Commissioner and is as follows:

(i)	A public inquiry was held on 25 October 2001 to consider an application by the Appellant Company for a standard national operator’s licence for 15 vehicles and 3 trailers.  The call-up letter had put in issue various matters including maintenance and finance but the Traffic Commissioner became satisfied about these in consequence of the evidence given at the inquiry.

(ii)	The only issue on which the Traffic Commissioner was not satisfied was that of repute.  In the Traffic Commissioner’s words:-

	“[This] was in question because of alleged use of kerosene fuel on which duty had not been paid.  The Company totally denied the allegation and were in discussions with Customs and Excise, which they expected to be concluded in their favour by the end of the year.  I therefore delayed my decision until then, the Company continuing to
 operate in the meantime on [an
 interim] licence.

	“On 14 December Mr ..... Ward ..... wrote seeking an extension of time to 31 January 2002, in view of the delay in resolving the problem.  I agreed to this but said that I would not allow any further extension.

	“On 21 January Mr Ward wrote again, enclosing a letter from [the Appellants’ solicitor
s
] saying that early resolution was unlikely, and inviting me to decide on the application.

	“The Goods Vehicles (Licensing of Operators) Act 1995 requires me, in s.13(11)
,
 to refuse an application if any of the requirements are not satisfied.  These include, in s.13(3)(a), that an applicant must be of good repute.

	“Use of untaxed fuel, if proven, would be material evidence that the Applicant was not of good repute under paragraph 1(2) of Schedule 3 of the Act.  In this case there may have been such use.  Unless and until the Company is shown not to have used such fuel, I cannot be satisfied that they are of good repute.  I therefore have to refuse their application for a licence.”



3.	On the hearing of the appeal Mr Ward again appeared for the Appellant.  He submitted that the Company had continually denied the allegations.  It had sought to resolve the situation with HM Customs and Excise but this remained outstanding.  In view of this situation we think that it is undesirable now to go into detail beyond stating that it is not disputed that 
untaxed fuel
 was found in the Company’s vehicles, which were then impounded, and that large sums of money were mentioned in evidence as having been demanded by way of penalty.
  
Nor
 was 
i
t disputed that the issue was serious: in Mr Ward
’
s submission
s to the 
Traffic Commissioner
 he said that use of untaxed fuel was 
“
always a red rag
 to a bull .....
”
.




4.	We asked Mr Ward what h
e
 had expected the Traffic Commissioner to do and he replied that he should have granted a licence with a proviso that the outstanding issue relating to the fuel could have been reconsidered as necessary.  But
,
 as we 
point
ed
 out, the burden of proving good repute is on an 
applicant for a licence
:
 
t
he situation remained unresolved and thus the burden of proof was not discharged.  If the Traffic Commissioner had granted the application on the terms proposed by Mr Ward, he would have been acting 
contrary to s.13(11) of the Act
, as he 
observed
.



5.	We have to say that the Traffic Commissioner’s approach is plainly correct and that this case is a good example of why the burden of proof is upon an applicant.  The appeal is dismissed.  The interim licence will terminate at 2359 hours on Friday 21 June 2002.
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