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IN THE COURT OF THE TRANSPORT TRIBUNAL

ROAD HAULAGE APPEALS

Appeal 22/2002 

Appeal by S GARFORTH

Trading as AINSDALE TRANSPORT




Before:
Hugh Carlisle QC, President






Patricia Steel






David Yeomans

__________________ 

O R D E R

_________________ 

SITTING IN London on Tuesday 30 July 2002 

UPON READING the decision of the Traffic Commissioner for the North Western Traffic Area made on 21 February 2002 when she revoked the Appellant’s licence

AND UPON READING the Notice of Appeal dated 

AND UPON HEARING Mr Backhouse on behalf of the Appellant

IT IS HEREBY ORDERED that the appeal be ALLOWED

S GARFORTH

Trading as AINSDALE TRANSPORT
Appeal 22/2002 

_________________ 

R E A S O N S

________________ 

1.


2. The factual background to the appeal appears from the documents, the transcript of the public inquiry and the decision of the Traffic Commissioner and is as follows:

(i)
On 15 August 1991 the Appellant was granted a standard national operating licence which currently authorised seven vehicles and seven trailers, with 5 and 7 being in possession. 

(ii) On 29 October 2001 the Appellant was called to a public inquiry.  Concerns were expressed about maintenance, with a list of prohibitions; about convictions; and about defective speed limiters, drivers’ hours and tachograph offences.  The first hearing of the public inquiry took place on 22 November 2001.  Evidence was then given on behalf of the Vehicle Inspectorate and of the Operator and the inquiry was adjourned.  As the Traffic Commissioner said in her later decision:-

“It was clear at that stage that not all the evidence was in front of me and I adjourned and gave directions, and I made it clear to Mr Backhouse, and I have made it clear again today, that one of the reasons for the adjournment was to enable the Vehicle Inspectorate to go and see what the Operator had done to put his house in order because I do not just look back, I look forward when reaching my decisions.”
(iii) The reconvened inquiry took place on 21 February 2002.  during the course of evidence and incident involving a driver, Mr Foster, was considered.  He had been found to be driving one of the Appellant’s vehicles when he was disqualified: he had also made a false tachograph entry.  A traffic examiner, Miss Finnegan, had visited the Appellant’s premises on 18 October 2002 and had been informed by his wife that Mr Foster had immediately been dismissed.  He had first been employed on 2 February 2001 and had then had a clean licence.  His disqualification had run from 3 May to 2 November 2001.  The Traffic Commissioner asked Miss Finnegan what action had been taken against Mr Foster.  Miss Finnegan stated that she had been able to contact him through the address he had given when he was stopped.  She had spoken to him and he was evasive about making an appointment.  The Traffic Commissioner was critical of the Vehicle Inspectorate’s to notify the details of the incident to the police.  

(iv) During the course of the Appellant’s evidence he was asked by the Traffic Commissioner to identify his drivers.  He did so and the names included that of Mr Foster, who had been re-employed after the period of disqualification had expired:-

“THE TRAFFIC COMMISSIONER:   So is it the Mr Foster that the Vehicle Inspectorate are trying to find?

“THE OPERATOR:   Yes, ma’am, they found him.  He came back with his licence intact and could he have his job back.

“THE TRAFFIC COMMISSIONER:   And you gave him his job back?

“THE OPERATOR:   But he got his licence back, ma’am.  The driver seemed to be okay.  He did have a problem.

“MR BACKHOUSE:   Tell us your full thinking behind it.”


The Appellant then explained the position to the Traffic Commissioner.  He said that the disqualification had arisen as a consequence of totting up offences in respect of a car and that Mr Foster was unaware of the order being made.  The Appellant decided to take Mr Foster back: “basically the guy is OK”.  A discussion took place about the possibility of being disqualified when absent.  Mr Backhouse explained that the Appellant had had to form a view about re-employing Mr Foster and that he had decided to do so.  The Traffic Commissioner was concerned that this situation had not been explained to her earlier, during Miss Finnegan’s evidence:-


“THE TRAFFIC COMMISSIONER:   Yes, I was just concerned that your client should sit there when I am making the sort of comments I am to Miss Finnegan about the view I take and he is sitting there and he is keeping very quiet about the fact the Mr Foster is working for him.


“MR BACKHOUSE:   I had spoken to my client about this because I knew about this before today and I obviously was aware because he said to me, “Look, I have taken Mr Foster back on”, and we had made it a part of what we were intending to do in fact to talk about Mr Foster and why we had taken him back on, but although, yes, you did discuss with the Vehicle Inspectorate about Mr Foster, you were talking about Mr Foster and not really about my client’s drivers at that stage and for whatever reason we had not brought it up, and actually it is not intentional, we had specifically discussed talking to you, explaining to you in the way that I asked him to just then in fullness what his rationale was for taking Mr Foster on because I knew that Mr Foster’s allegation was that he had not been aware of the convictions and that he had moved house and that he was not aware he had been totted up, and when he was he served his ban and then he came back and my client’s view was that he was not a bad lad at heart and that he would give him another chance and I knew that.  I do not think my client was being evasive about that because that was part of the case which we were in fact intending to present, part of what I had advised him in relation to.”

The Traffic Commissioner concluded this exchange by saying that it was “lamentable” that the Vehicle Inspectorate had not pursued the matter.

(v) The Traffic Commissioner retired and gave her decision after the mid-day adjournment.  Before she did so she raised points with Mr Backhouse relating to bonus payment systems and to the technicalities of various offences.  She then gave her decision orally.  She referred to the history of convictions and took the view that since 13 July 1999 the Operator had been put on notice “to put it house in order with respect to compliance with drivers’ hours and tachograph legislation as a result of those convictions”.  Following the first hearing the Vehicle Inspectorate had carried out a further investigation and had reported that the Appellant was now “using an acceptable driver defect system”.  Mrs Mullin was asked for her overall comments “as an experienced traffic examiner” and said that the records and tachographs “seem to be a lot better and from that point of view I don’t see there to be a problem”.  As to maintenance, the Traffic Commissioner said in terms:

“This case has never been about maintenance and I am satisfied that bay minor problems that were identified by Mr Robinson are capable and can be dealt with by remedy”.

The Traffic Commissioner was critical of a continuing failure to account for missing mileage or for actions taken against drivers.

(vi) In the result the Traffic Commissioner appeared to be satisfied that most matters had been dealt with by the time of the second hearing.  However, she continued:-

“I am troubled about two things in this case; I am troubled about the apparent culture which seems to come through to me from the answers the Operator has either given or has not given and I am troubled about the lack of transparency in this organisation, and this was nowhere more evident than in the Operator’s silence regarding the questioning of me to the Vehicle Inspectorate of the driver, Mr Foster.  Now, I have heard and I have considered carefully the submissions made to me about this by Mr Backhouse but I ask myself, “Is this the action of an Operator whose conduct makes him fit to hold a Licence?”.

“Again, I was told, more by luck than by design, at the end of the Inquiry that this Operator carries high value aluminium ingots.  I am told that the driver, Mr Foster, will have for a period of time been driving whilst disqualified and obviously without insurance and I am told that he has falsified his charts.  I made a number of comments to the Vehicle Inspectorate to go and find the driver and to consider prosecution and the Operator did not volunteer the position as far as Mr Foster’s continued employment with the Operator is concerned and it was only when I picked up on it that he answered my question and, of course, he answered it truthfully.  Mr Backhouse, all credit to him, and he was doing absolutely the right thing, I make no criticism of him, indicated that that was a matter that they were going to address but obviously it had not been done and I do not make any criticism but it shows to ma a lack of transparency.”

The Traffic Commissioner then proceeded to make adverse findings under s.26 of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) in respect of convictions, prohibitions and undertaking.  She concluded by finding a loss of repute under s.27(1) of the Act.  The licence was revoked with effect from 2359 hours on 21 March 2002.

3. On the hearing of the appeal Mr Backhouse’s first submission was that as a consequence of the circumstances of the adjournment there had been an expectation that the subsequent inquiry would not result in revocation.  However, during the course of argument he accepted that the Traffic Commissioner could not properly have been prevented form considering new matters such as the consequences of Mr Foster’s re-employment.  His main point became the way in which this particular issue was dealt with by the Traffic Commissioner.  It was this which troubled the Traffic Commissioner, as we have set out, and it is for this reason that we have not thought it necessary to narrate the remainder of the history, serious though this was.

4. The Traffic Commissioner’s finding that there had been a lack of transparency was primarily based on the Appellant’s failure to volunteer the fact of Mr Foster’s recent re-employment during questioning of Miss Finnegan, as set out.  But as is clear from the evidence, the Vehicle Inspectorate was then in possession of Mr Foster’s correct address and could have passed this information to the police for investigation.  The “lamentable” failure to do this was not dependant upon further information.  In any event, the position was fully explained by Mr Backhouse, who expressly accepted that he had been told the full position by the Appellant and that the latter was acting on his advice.  And, of course, Mr Backhouse was representing him at the time.  If fault there was in failing to intervene, and we think that there was none, it was that of Mr Backhouse rather than the Appellant.  We consider that the Traffic Commissioner misdirected herself in finding that there was a “lack of transparency” based on this incident.  Indeed, we have to say that she allowed herself to become distracted by her strong view about the desirability of Mr Foster being prosecuted.

5.
In the result we allow the appeal.  In view of the time over which investigations have been made and of the many improvements carried out by the Appellant we have decided that the appropriate order is to curtail his licence by reducing the total number of authorised vehicles from 7 vehicles and 7 trailers to 5 vehicles and 7 trailers, which means that the Appellant will not be able to expand without further order.

