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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2006/56

Appeal by PAUL OVEN TRANSPORT SERVICES LIMITED

Before:
Jacqueline Beech







David Yeomans







Stuart James

ORDER

Sitting in London on 5 April 2006

UPON READING the decision of the Traffic Commissioner for the Eastern Traffic Area made on 3 January 2006

AND UPON hearing Mark Laprell of Counsel instructed by Mason Baggott & Garton solicitors on behalf of the Appellant

IT IS HEREBY ORDERED that this appeal be DISMISSED and the orders of revocation and disqualification shall take effect from 2359 on 28 June 2006

Appeal 2006/56

PAUL OVEN TRANSPORT SERVICES LIMITED

R E A S O N S

1. This was an appeal from the decision of the Traffic Commissioner for the Eastern Traffic Area made on 3 January 2006 when he revoked the Appellant’s operators licence under ss.26(1)(f) & 27(1)(a) & (c) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) and disqualified Karon Sheppard and Paul Oven for three years under s.28(4) of the Act with effect from 2359 on 28 January 2006.  

2. The factual background to the appeal appears from the documents, the transcript and the Traffic Commissioner’s oral decision and is as follows:

(i) The Appellant has held a standard national operators licence authorising 20 vehicles and 30 trailers since 31 January 2001.  Up until 11 March 2005, the sole director and Transport Manager of the company was Paul Oven.  The Company Secretary was Margaret Breeze.  The correspondence address of the company was Banks Chambers, Market Place, Reepham and the operating centre was situated in Saddlebow Road, Kings Lynn, Norfolk.  No vehicles were specified on the licence between 4 December 2003 and 22 March 2005.  It is common ground that during this period, the licence was “dormant”.  

(ii) Paul Oven was also the sole director of Paul Oven Container Logistics Limited (“POCL”) which held a standard international licence authorising 20 vehicles with the same number of vehicles being specified; 11 of those vehicles were registered to POTS, another 5 were registered to TJK Services Limited, a company which does not appear on the company register but is strikingly similar in name to the company TJK Investments Limited, a dissolved company whose previous Directors were Paul Oven and Terence Oven. The registered keepers address for TJK Investments Limited was that of Karon Sheppard. Margaret Breeze was the Company Secretary of POCL.  Mr S Breeze was the Transport Manager.  The company also operated from the Saddlebow Operating Centre and shared the same correspondence address as that of POTS.  

(iii) On 11 November 2004, VOSA initiated an investigation following a roadside check of a vehicle at Felixstowe docks which was specified on the POCL licence.  The check revealed drivers’ hours anomalies and that the driver of the vehicle in question did not hold the appropriate C + E driving licence.  On 2 December 2004, the operating centre and correspondence address of POCL were visited by a VOSA team and tachograph charts and other documentation were requested for the period 1 August to 31 October 2004.  Analysis of the documents revealed 101,668 missing kilometres and 158 drivers hours offences committed by 31 drivers, 16 of whom were Polish Nationals.  The majority of the offences were break offences, no account being taken of any infringement of less than 4.50 hours.  Analysis of vehicle registration numbers recorded on tachograph records revealed that on occasions, hire vehicles were being used for significant periods of time without those vehicles being specified on the POCL licence and when there was no margin for further vehicles to be specified. 

(iv) On 10 March 2005, TE Reid telephoned Paul Oven and requested an interview with the company regarding the missing mileage and the possible driving licence infringement. Mr Oven stated that he wished to contact his legal adviser.  Thereafter, a further 86 tachographs were produced accounting for 31,006 kilometres.  

(v) On 11 March 2005, Mr Oven resigned as a Director and Transport Manager of POTS and Karon Sheppard was appointed as sole director.  

(vi) On 16 March 2005, the Eastern Traffic Area received notification that POCL wished to surrender its licence. The Traffic Commissioner accepted the licence surrender.  On 18 March 2005, the POCL discs were returned.

(vii) On 21 March 2005, the Traffic Area office received notification effective from 11 March 2005, that Mr Oven had resigned as Director and Transport Manager of POTS and that Terence Littlechild, an employee of POCL was to replace him as Transport Manager.  Mr Littlechild holds a CPC by grandfather rights.  On the following day, 20 vehicles were specified on the POTS licence of which 12 had previously been specified on the POCL licence.  

(viii) On 23 March 2005, TE Reid received a fax from Malcolm Plaskitt, Transport Consultant of MSP Legal & Training, offering an interview date with Mr Oven.  

TE Reid interviewed Mr Oven on 13 April 2005.  Mr Plaskitt accompanied Mr Oven and a prepared statement signed by Mr Oven was produced.  In answer to all questions relating to the results of the investigation, Mr Oven replied “I refer to my statement” in which he stated that the company had no reason to believe that there were any problems with drivers’ hours and record keeping prior to the VOSA investigation, having employed Mr Breeze as Transport Manager, who was a CPC holder by examination.   The company had also employed Mr Konieczny as an assistant for Mr Breeze; Mr Konieczny was a fluent Polish speaker who was employed to assist Mr Breeze in communicating with the 16 Polish drivers who were then employed by the company.  Those drivers were sourced through an employee Driver Agency because of the shortage of HGV drivers in the Norfolk area and their command of the English language was poor.  It became apparent that Mr Konieczny was not performing his duties in a satisfactory manner and as a consequence he left the company.  In addition, problems arose with the collection of completed charts from the Polish drivers.  Since the investigation, the company had re-organised its administrative systems to ensure that no further problems would occur.  In conclusion, Mr Oven stated that the company did not deliberately set out to carry on its business outside the regulatory framework.

(ix) On 19 April 2005, TE Reid submitted a report to the Traffic Commissioner.  He was concerned that:

“the surrender of the POCL licence is a damage limitation exercise brought on by the realisation that possible prosecution action and/or future disciplinary action was likely against the company following the current investigation.”

In relation to links between POCL and POTS, TE Reid stated:

“Pre March 11th 2005

Paul James Oven listed as Director of both POCL and POTS.

POCL and POTS share same Saddlebow operating centre.

Margaret Retta Breeze is Company Secretary for both POCL and POTS.

Registered keeper checks for 11 of 20 vehicles specified on POCL were registered to POTS.

Post March 11th 2005

Margaret Retta Breeze remains Company Secretary of both POCL and POTS.

12 vehicles transferred onto the operator’s licence of POTS were previously on the operator’s licence of POCL.  Of those 12, 8 vehicles are registered to POCL.

Terence Littlechild Transport Manager is a previous driver of POCL.  According to information supplied by POCL Terence Littlechild was listed as an employee, on weekly pay.

Mr Littlechild appears to hold a CPC by Grandfather Rights.  41 tachograph record sheets and 43 timesheets were produced in his name dated between 02/08/2004 and 28/10/2004.  These documents have been examined.

Observations made as part of this analysis indicate a less than comprehensive appreciation of tachograph matters. .. .”

The recorded observations concerning Mr Littlechild’s tachograph records were that he had failed to use the mode switch on 41 occasions; he did not enter his first name on any of the 41 charts; 22 records show the mode trace only, suggesting that the records had been incorrectly inserted into the tachograph head; there were no manual entries on the reverse of those record sheets; some records showed odometer readings which were either incorrect or incomplete.  It was suspected that the odometer readings were being entered in miles, not kilometres; 4 of Mr Littlechild’s charts were dirty or damaged and 1 had been left in the tachograph head for over 24 hours;  3 time sheets indicated Mr Littlechild had driven vehicles for which no tachograph records were produced.



Under the title “Further Observations”, TE Reid noted:

“Company’s House have POTS registered as a business and management consultancy whereas POCL are registered as freight transport by road.

Vehicle KX54 DLO was specified on the operator’s licence of POTS on 22nd March despite being disposed of by them according to V5 on 15th March 2005.

The registered keeper of the vehicle from 30/03/2004 is TJK Service Ltd of Rosedene, Barton Road ,, This is the same address as the newly appointed Director Karon Sheppard.

Traffic area records show Terence James Oven .. and John Thomas Armitage .. trading in partnership as TJK Services at the same address were refused an operators licence on 30/04/1997.

No licence application was pending at 30/03/2005 in either entity of partnership or Ltd Company.

A Company’ House Search on March 30th revealed no record of a Limited Company in the name TJK Services Ltd.

However, the search revealed Paul Oven and Terence Oven as previous Company Directors of the dissolved Company, TJK Investments Ltd.

Of the vehicles not transferred to POTS from POCL (two) are still registered to POTS and at the date of this report do not appear to be specified on any operators licence.

Of the vehicles not transferred to POTS from POCL, 5 are registered to TJK Services Ltd with effect from 30/03/2005.  At the date of this report these vehicles do not appear to be specified on any operators licence or be associated with any pending application.

5 vehicles specified on licence of POTS are on hire to TJK Services from Collease Truck Rentals.

Correspondence from POCL to ETA and statement produced by Paul Oven during interview quotes company registration 3717055.  This is the company registration number of POTS.”

(ix) By a letter dated 24 November 2005, the Appellant was called to a public inquiry for the Traffic Commissioner to consider taking action under ss.26 – 28 of the Act.  The call up letter set out the substance of TE Reid’s report, his conclusions about the connection between POCL and POTS and his concerns that the transfer of the haulage activities of POCL to the POTS licence was a device to protect Paul Oven from statutory action being taken by the Traffic Commissioner.  Whilst finance was an issue raised in the call up letter, no adverse findings were made by the Traffic Commissioner on that issue and as a consequence, no further reference need be made to it in this decision.

(x) The hearing took place on 22 December 2005 and TE Reid appeared on behalf of VOSA.  The Appellant was represented by Mark Laprell of Counsel.  As a preliminary matter and in answer to a query from the Traffic Commissioner as to whether any of the officers of the company were to attend the hearing to give evidence, Mr Laprell advised the Traffic Commissioner that a decision had not been made as to whether any of the officers were to give evidence.  He did not state whether an officer of the company may have been in attendance at the hearing.

(xi) An additional bundle of documents was handed up to the Traffic Commissioner by Mr Laprell; it comprised of bank statements for POTS, an Employee Hand Book, an example of the POTS terms of employment, an example of a notice of tachograph infringements, a letter from Mr Plaskitt confirming that he was providing a “fleet management service” to the company, a letter from Collease Truck & Trailer Rentals Ltd addressed to POTS and in particular, “Dear Paul” confirming that the contract hire agreements previously in the name of TDK were to be transferred to POTS subject to the recipient of the letter signing a personal indemnity in relation to the hire account.  The bundle also included Certificates of Incorporation and Memorandum and Articles of Association for both POTS and POCL.

(xii) TE Reid presented and adopted his report and Mr Laprell accepted from the outset that there was approximately 70,000 kilometres missing from the tachograph charts (indeed, at the hearing of this appeal, he further accepted that there was little challenge to the schedules of tachograph offences identified by TE Reid). With regard to the vehicles hired by TJK Services, TE Reid stated that when he had attended the offices of Collease Truck Rentals, the hire manager had told him that Paul Oven made the hiring arrangements for the vehicles and gave instructions that TJK Services be invoiced.  In cross examination, TE Reid accepted that he had not served any notices to produce documents on POTS and had effectively treated the two companies as one.  He accepted that the vast majority of the drivers hours offences were break offences but highlighted that it was impossible to say what offences were concealed in the missing kilometres.  He did not accept that break offences were less serious than daily or weekly rest offences as they may be an indication that drivers were being put under intolerable pressure to meet deadlines.  The significance of various offences were debated as was the significance of the various links between POTS and POCL identified by TE Reid.  During the course of that debate, Mr Laprell conceded that POCL had surrendered its licence as a damage limitation exercise to avoid regulatory action and POTS began operating vehicles in its place.

(xii) 
In his closing submissions, Mr Laprell reminded the Traffic Commissioner that there were no vehicles specified on the POTS licence between 4 December 2003 and 22 March 2005 and that there was no evidence of regulatory non-compliance either prior to March 2005 or thereafter.  All the evidence relied upon by TE Reid related to POCL and that the call up letter and public inquiry was nothing more than a fishing expedition into a different operator’s licence held by a separate legal entity with limited relevant connections to POCL.  Those shared connections were the name of “Paul Oven” which was of no relevance to the issues being considered and the shared Company Secretary, Margaret Breeze, whose post was without any regulatory compliance functions. He conceded that Paul Oven was also a share holder of both companies but that was also irrelevant.  In the absence of evidence that POTS had regulatory non-compliance issues that were similar in nature to those of POCL, there was no primary evidence against POTS which required the company to put forward an explanation to the Traffic Commissioner and the mere failure of the company to call officers to give evidence at the public inquiry could not lead to an adverse inference being drawn.   There was no evidence that there was “anything wrong” with Karon Sheppard as the director of POTS or that she was not of good repute.  Neither could it be said that Mr Littlechild had behaved inappropriately as Transport Manager and having previously accepted Mr Littlechild in the role of Transport Manager for POTS, then in the absence of any adverse evidence, the Traffic Commissioner was functus officio in relation to Mr Littlechild.  Mr Laprell did not consider that the tachograph infringements identified by TE Reid on Mr Littlechild’s charts were either significant or of such a nature as would render him unsuitable to be a Transport Manager.  Mr Laprell took the Traffic Commissioner to some of the documents in the supplemental bundle submitted on behalf of the Appellant.  In relation to the Collease letter, Mr Laprell submitted that the transfer of the vehicles that had previously been hired by TDK to POTS meant that there was nothing in TE Reid’s point about the links between POTS, POCL and Karon Sheppard.  Mr Laprell conceded that had POCL not surrendered its licence, the Traffic Commissioner would have had grounds to exercise his powers under ss.26 & 27 of the Act.

(xiii) In his written decision, the Traffic Commissioner reviewed the history of POCL and POTS and the evidence of TE Reid in relation to the outcome of his investigations and the connections between the companies as identified by him.  Having summarised the evidence that he had heard during the course of the hearing, the Traffic Commissioner found that POCL did not allow for proper instruction of drivers in the use of tachographs and on the drivers hours rules.  Neither did the company have a system of tachograph analysis or disciplinary procedures.   The Traffic Commissioner agreed with Mr Laprell that the situation would have entitled him to take action against the licence.  The Traffic Commissioner proceeded to summarise Mr Laprell’s submissions concerning the relevance and significance of the links between POTS and POCL.  He went on:

“21. Counsel likens the two Paul Oven companies to family links.  Whereby, perhaps two brothers sharing a common name e.g. Oven, are individuals insofar as their own conduct is concerned, from which it might be unfair to consider that any misdemeanour attached to one brother might be indicative of the character of the other.  Hence, “guilt by association”.  In the present case, he argues, the two companies (POCL & POTS) although sharing the name Paul Oven – are not related to one another and his clients, POTS, cannot be held responsible for the actions of POCL – a company which no longer holds an operator’s licence.  Mr Laprell argues that the operator has no need to attend a Public Inquiry because it has done nothing to substantiate the allegations made by the Traffic Examiner.  There are in fact no grounds that could justify a s.26 or s.27 direction being given.

22. I am not informed upon whose advice (if any was sought) Karon Sheppard and Terence Littlechild chose not to appear.  I do though take notice of the Transport Tribunal’s remark in Appeal 2005/11 Lincolnshire Haulage (2003) Limited that advice given to an operator by a transport consultant, Malcolm Plaskitt (who accompanied Paul Oven to the VOSA interview), not to attend a Public Inquiry “ .. Such advice was folly ..”.  Counsel reminds me that decision preceded the Court of Appeal’s decision in Muck It Limited where it was decided that a Traffic Commissioner was not entitled to place the burden of proof upon licensed operators to satisfy the requirements of professional competence and financial standing, without producing some evidence to suggest that these requirements were not being fulfilled.  I accept that argument provided POTS can demonstrate that, in spite of Mr Reid’s allegations, it functions entirely independently of those parties who controlled the activities of POCL.  There is also of course the link (Karon Sheppard) between POTS and TJK Services which requires an explanation. An explanation for the reasons why TJK Services hired vehicles from Collease in April 2005 and then specified them on POTS’s licence rests with the director, Karon Sheppard.  In her absence I shall have to deal with this matter by applying the test of the balance of probabilities.

23. Notwithstanding any of these considerations, a wise and honest operator would surely wish to appear to be co-operating with the statutory regulator.  What better way to deal with the matters raised in the call up letter than to attend the Public Inquiry.  Instead I am left to speculate upon the motives for non-attendance.  The challenge to good repute is based upon matters of recorded fact, which require a response.  Is, perhaps, this a task beyond the director’s capabilities or, a sign of repudiation of the licensing system.  The absent parties place themselves in a somewhat difficult position when I come to conduct a balancing exercise.

24. In his submissions to me directed at corporate identity, Counsel clearly did not have in mind the Court of Appeal’s judgement in Merchandise Transport Limited  and what Lord Justice Danckwerts said at page 206:

“Where the character of a company, or the nature of the persons who control it, is a relevant feature the Court will go behind the mere status of the company as a legal entity, and will consider who are the persons who direct and control the activities of the company which is incapable of doing anything without human assistance”.
25. Consequently, for Mr Laprell’s argument to succeed, it is necessary to establish, as a matter of fact, that Paul Oven neither directs nor controls the activities of the company which bears his name, POTS.  It is not a matter of proving a negative, but persuading the Traffic Commissioner that a company which bears his name, of which he was a director, until the day following that on which VOSA sought an interview to deal with relevant matters disclosed in a tachograph investigation into another road transport company which bears his name, and for whom he continues to act as a director, was no longer subject to his control and direction.

26. The company did not enter an appearance, despite the important issues notified in the calling in letter, which included disqualification in the event of revocation of the licence.  In other words, the company has denied itself the opportunity afforded by the Public Inquiry of explaining how the links established by VOSA are irrelevant to POTS’s own conduct of its licence.  It is also necessary for the current director, Karon Sheppard, to explain her links with TJK Services.  The company’s evidence contained within the bundle of documents handed in to the Inquiry remains untested; unlike that of the Traffic Examiner.  The documents prepared by the company lack authorship.  Are they the director’s or the transport manager’s rules and instructions?  Certain documents (contained within the operator’s bundle” of an independent nature suggest to me that Paul Oven’s influence was present following his resignation, as a director, on 11 March 2005.  

27. In particular, the auditors’ draft Report of the Director and Financial Statements for the year ended 31 August 2005 for ..POTS ..,

Note 15 Ultimate Controlling Party
“Throughout the current and previous year, Mr P J Oven and Mrs R A Oven have controlled the company (my underlining) by virtue of holding 50% of the issued ordinary share capital each.”

Note 14 Related Party Disclosures
“Included within turnover are net sales invoiced to Paul Oven Logistics Limited, a company under the same control as Paul Oven Transport Services Limited.  These amounted to £2,044,745 (2004 - £1,175,625).  In addition to this, rent of £30,000 (2004: £30,000) was received from Paul Oven Container Logistics Limited”.

The Traffic Commissioner then referred to the letter from Collease Truck & Trailer Rentals Limited dated 25 April 2005 concerning the transfer of the TDK vehicles to POTS and the term of the hire contract that Paul Oven would sign a personal indemnity in respect of the account.  The Traffic Commissioner noted that Lloyds TSB bank statements produced in the supplemental bundle were addressed to Mr P J Oven at the Saddlebow operating centre.  The Traffic Commissioner went on:

“30. The package containing the call up letter and the bundles of documents containing VOSA evidence, was received, and signed for, by Paul Oven at POTS’s correspondence address in Reepham on 28 November 2005.

31. Mr Paul Oven observed the proceedings from the public seating, having signed the ETA visitors’ register before doing so.

32. From the time of Paul Oven’s resignation in March 2005, not one single document has been presented to me to demonstrate the involvement of either the director, Karon Irene Sheppard, or the transport manager, Terence James Littlechild, in the affairs of POTS.  Since they have chosen not to demonstrate to me how they have been operating a business for which they hold these important offices, then I have to consider who has exercised de facto control.  On the evidence available to me – especially the draft accounts, the bank statements and the hiring agreements (documents which speak for themselves) – I find that on applying the appropriate test Paul James Oven has – on the balance of probabilities – continued to operate goods vehicles without interruption, supporting the Traffic Examiner’s allegations that the apparent administrative adjustments have been executed to protect the transport activities of Paul Oven from possible prosecution and regulatory action by the Traffic Commissioner.  Furthermore, Karon Irene Sheppard and Terence Maurice Littlechild appear to have been willing parties to this attempted deception.

33. On the findings I have made it is unnecessary, and probably extremely difficult, to distinguish between the activities of POCL and POTS.  It appears to me that the companies and their operator’s licences have been quite deliberately manipulated by Paul Oven to suit his own personal road haulage business interests.  His conduct is such that he should no longer hold an operator’s licence, although by an unfortunate irony, that is the situation he wishes to present to me.  In the present case, although he has successfully removed himself from my jurisdiction, any involvement, whatsoever, of Paul James Oven in the business of a licensed operator or licence applicant will cause me to conduct a Public Inquiry into that operator’s good repute.

34. Because of the inquisitorial nature of my quasi-judicial function, I had prepared questions to put to the relevant parties to assist me in establishing the true facts of this operation.  On the balance of probabilities, Karon Sheppard and Maurice Littlechild were either instructed not to attend or, they made their own decision not to attend in apprehension of what might be disclosed.  I would have liked to have asked how Karon Sheppard acquired a substantial fleet of goods vehicles, an operating centre and the customers without a formal transfer or sale of control or ownership.  What duties had she actually performed for the business when she resides approximately 90 miles from the operating base .. Who precisely controlled TJK Services, and why was that business the registered keeper of goods vehicles used under the POCL licence and the hirer of goods vehicles used under the POTS licence, when it did not hold an operator’s licence.  Applying a similar test as that applied to Paul Oven, Karon Irene Sheppard is no longer of good repute, having lent her name to Paul Oven’s business in an attempt to protect him from the possibility of statutory action being taken.

35. The company, POTS, can be read as POCL for the purposes of this determination.  Having found POCL in breach of its undertaking, neither the director nor the transport manager, Mr Littlechild, has been able to demonstrate to me how any changes have been effected once the vehicles concerned had been transferred to the POTS licence.  Furthermore, I have no evidence to support the proposition that Mr Littlechild has been carrying out his statutory duties as described in section 58.  Quite to the contrary, he appears to have served no purpose other than a cipher to protect Mr Oven.  Directing myself in accordance with the Court of Appeal’s decision in Anglorom I find that he has not fulfilled his statutory duties, for which the statute imposes a mandatory requirement (regardless of proportionality) to revoke the licence.

The Traffic Commissioner went on to consider his discretionary powers under s.26 of the Act and continued:

39. POCL was operating a fleet of twenty vehicles, employing thirty drivers over the period investigated.  It recognised a language problem with Polish Drivers (according to Paul Oven’s statement) although offending was not confined to that category of individual.  Similarly there appears to be no excuse for failing to capture a complete set of records.  A properly functioning system would have provision for remedial action.  All of which was totally absent when the vehicles were operated under the POCL licence.  There was no “satisfactory arrangement”.  Mr Oven would like me to believe that his drivers and vehicles fell under a completely new regime when they were transferred to the POTS licence.  In fact nothing much, of a practical nature, appears to have changed at all.  And because of what has happened, I wish to be satisfied that the current batch of drivers is being trained, supervised and disciplined in accordance with the promise given when the licence application was made.  I also need to be sure that the tachograph records are captured in their entirety.  Had there been a system in operation, I could have been furnished with completed Notice of Tachograph Infringements, rather than blank documents.  These important duties fall upon the transport manager, for whose contribution the operator was notified I had concerns.  An opportunity, the Public Inquiry, presented itself for the operator to give a full account.  For all of these reasons the operator is unable to persuade me there has been any improvement in the circumstances present in the Autumn of 2004. ..”

40. The licence would not have been granted had I not been able to assume the undertaking would be fulfilled.  I certainly cannot assume so at the present time.  I also attach considerable weight to the operator’s unfortunate attitude, reflected in the absence of the director and transport manager.  Apart from the absence of convictions, I find little or nothing of a favourable nature to weigh in the balance, when the operator fails to attend to adduce evidence of like description.

Having revoked the Appellant’s operators licence, he found in relation to disqualification of Paul Oven and Karon Sheppard:

“My findings illustrate an attempt to obstruct the enforcement agency, VOSA in the conduct of its duty, which includes providing the Traffic Commissioner with reports about non-compliant operators viz POCL, which through its propinquity, was able to surrender its licence, safeguarded through the sanctuary of an accommodatingly vacant POTS licence.  It has also been a ruse to protect Paul Oven, himself, from disqualification.  In summary it is a bad case.  The company, its director and the de facto director have all lost their good repute.  I find, on balance, this to constitute a most appropriate case in which to exercise my powers”.

3. At the hearing of this appeal, the Appellant was represented by Mark Laprell of Counsel who had drafted the detailed grounds of appeal which were before us.  They concentrate on the following issues: the Traffic Commissioner’s approach to the burden of proof in the light of the decision of the Court of Appeal in Muck It Limited & Hazel Merritt & Hayley Merritt v The Secretary of State for Transport (2005) EWCA Civ 1124 (“Muck It”); whether the Traffic Commissioner was entitled to make the findings of fact that he did on the evidence before him; whether his written reasons were adequate and whether the Traffic Commissioner was entitled to  revoke the operator’s licence of POTS upon the basis of misconduct on the part of POCL.   

4. Mr Laprell began by taking the Tribunal through the judgment of Lord Justice Rix in Muck It and submitted that the effect of the judgment was that in any individual case where a Traffic Commissioner is considering whether to take action under ss.26 – 28 of the Act, the burden of proof is on the Traffic Commissioner to be satisfied that one or more of the grounds set out in those sections is made out.  The call up letter must contain the allegations supported by an outline of the evidence and the evidence that is heard at the public inquiry must “come up to proof” in relation to those allegations.  An individual operator is not obliged to make any contribution to the process and can simply say “you prove it”.  That is what occurred in this case but as a result of the silence of the Appellant company, the Traffic Commissioner repeatedly reversed the burden of proof and asked himself the wrong question, namely: “Has the Appellant satisfied me that it is not a “cover” for POCL?”.  The questions he should have asked himself were: what are the findings of fact in relation to POCL? How serious were the infringements? What are the findings of fact in relation to POTS in respect of compliance with the rules? If there was no evidence that POTS was not compliant, what evidence was there to suggest that it was the same entity as POCL? If it was the same entity, what action would have been appropriate if POCL had not surrendered its operator’s licence?  Mr Laprell accepted that if there was evidence to conclude that POTS was a sham haulage company, deliberately designed to evade the regulatory regime, then that might tip the balance towards revocation or a finding of loss of repute.  However, he argued that there was a dearth of evidence upon that point.

5. Mr Laprell argued that the Traffic Commissioner was “chomping at the bit” to apply the wrong burden of proof.  His reference to the case of Lincolnshire Haulage was evidence of that.  Mr Laprell submitted that Lincolnshire Haulage was wrong in the light of Muck It and he relied upon the following parts of the Traffic Commissioner’s written decision as examples where the Appellant contends the burden of proof was reversed:

“I accept that argument (concerning the burden of proof) provided POTS can demonstrate that, in spite of Mr Reid’s allegations, it functions entirely separately of those parties who control the activities of POCL”;

“There is also the link (Karon Sheppard) between POTS and TJK Services which requires an explanation”;

“An explanation for the reasons why TJK Services hired vehicles from Collease in April 2005 and then specified them on POTS’s licence rests with the Director, Karon Sheppard.  In her absence I shall have to deal with this matter by applying the test of the balance of probabilities”.

Mr Laprell drew the Tribunal’s attention to other passages within the Traffic Commissioner’s written decision where, he argued, the burden of proof had been either reversed or ignored by the Traffic Commissioner and those passages can be found at: paragraphs 25, 26, 32, 35 and 39, all of which are set out in paragraph 2 above.

6. Mr Laprell’s second criticism of the Traffic Commissioner was that the only evidence he had before him was evidence that POCL had been in breach of its undertakings in relation to drivers hours and records.  POTS and POCL are separate legal entities and the conduct of one cannot be the basis of the removal of the licence of the other without it being demonstrated that POTS had lost its repute by reason of its own misconduct.  On that issue, there was no evidence at all as no investigation had been conducted into POTS by the VOSA team either when POCL was being investigated in March 2005 or immediately prior to the public inquiry.  This, Mr Laprell argued, was particularly surprising given that the issue of repute is to be judged at the date of the public inquiry.  Instead, the Traffic Commissioner treated POTS, POCL and Paul Oven as the same entity without any evidential basis for doing so and did so from the outset as evidenced in paragraph 17 of the Traffic Commissioner’s decision when he stated:

“Mr Reid suggests that these manoeuvres were conducted to protect Mr Oven’s haulage business from statutory action.  While allowing the business to continue uninterrupted from the same operating centre, using many of those vehicles which had been used previously, producing the actual effect of an undisturbed and continuous Paul Oven haulage operation”.

In relation to the Traffic Commissioner’s comments as to Mr Laprell’s knowledge of the case law relating to lifting the corporate veil, he argued that he did not seek to persuade the Traffic Commissioner that he could not lift the corporate veil but rather that the question that the Traffic Commissioner must be satisfied about, was whether POTS was a sham company.

7. Mr Laprell went on to argue that the Traffic Commissioner was wrong to rely upon the content of the Auditors Draft Report as showing anything other than Paul Oven having “some connection” with POTS.  As a 50% shareholder of the company, it was not surprising that he took an interest in the overall financial control of the company.  That did not mean that he was in control of the management of the transport.  There was no evidence before the Traffic Commissioner that Paul Oven was a shadow director and indeed there was no finding to that effect.  Further, the fact that he was described as being a 50% shareholder refutes the allegation that he was the controlling interest in the company and no inference could be drawn as to who Mrs R A Oven is; it certainly cannot be said that she is Paul Oven’s wife.  Mr Laprell was also critical of the Traffic Commissioner in failing to analyse the Accounts statement in paragraph 14 (see paragraph 27 of the Traffic Commissioner decision above) and as a result, it is impossible to know what the Traffic Commissioner draws from this information.  In any event, the Report was a draft document and had not been relied upon by TE Reid.  Consequently it had not been included in the call up letter.  If the Traffic Commissioner was intending to rely upon it, then the Appellant should have been notified of that.  In relation to the letter from Collease Truck & Trailer Rental, there was no evidence that the recipient was Paul Oven and in relation to the bank statements addressed to Paul Oven personally, these did not show anything more than Paul Oven taking a personal interest in the finances of POTS.  Mr Laprell was also critical of the Traffic Commissioner relying upon the fact that Paul Ovens was present at the Public Inquiry as a member of the public.  To have this knowledge, the Traffic Commissioner’s staff must have checked the ETA’s visitors book and the Traffic Commissioner should have informed the Appellant that he intended to make adverse inferences from Mr Oven’s presence at the hearing.

8. Mr Laprell did not know how the Traffic Commissioner came to the conclusion in paragraph 33 of his decision (see above) that it was “unnecessary and extremely difficult to distinguish between POCL and POTS” (although we note that the Traffic Commissioner gave his reasons for that conclusion in the body of the paragraph).  Mr Laprell was further critical of the Traffic Commissioner’s comments in paragraph 34 (see above) in relation to Karon Sheppard acquiring a fleet of vehicles.  If the Traffic Commissioner had asked Mr Laprell about this, he would have been able to point to a page in the supplemental bundle showing that £155,000 of preferential shares had been issued August 2005 which, he submitted, had been allocated to Karon Sheppard.  We note that there was no evidence within the documentation that Karon Sheppard did in fact receive those shares and in any event, Mr Laprell could not have given evidence to the Traffic Commissioner upon the subject.  In any event, Mr Laprell argued, Karon Sheppard should not be considered to be a “stooge”.

9. In relation to Mr Littlejohn, Mr Laprell argued that the Traffic Commissioner’s conclusions that Mr Littlejohn had failed to discharge his functions as Transport Manager were “astonishing”.  He submitted that the only basis upon which the Traffic Commissioner could have come to this conclusion was his failure to apply Muck It  and accordingly treated Mr Littlejohn’s failure to attend the public inquiry as conclusive of the issue.

10. Mr Laprell then addressed the Tribunal about the balancing exercise that the Traffic Commissioner is obliged to undertake when considering taking action against a licence.  He submitted that the Traffic Commissioner failed to mention in paragraph 39 of his decision the following matters: that POTS did not have a non-compliance history; that there was no evidence as to what Mr Littlechild was doing to discharge his role as Transport Manager; that POTS was not a “phoenix licence” but one which had been “dormant”; that there was no evidence that Karon Sheppard was connected to POCL or that she had any regulatory history; that there was no common directorship between POCL and POTS whilst vehicles were being operated.

11. Mr Laprell concluded that the decision of the Traffic Commissioner was unsustainable and that the only proper course of action for the Tribunal would be to remit the matter back for a re-hearing, or alternatively exercise our own discretion.

12. Mr Laprell was correct in his interpretation of the judgment of Lord Justice Rix in Muck It: in those cases where a Traffic Commissioner is considering regulatory action under one or more of the grounds set out in ss.26 to 28 of the Act, the burden of proof is on the Traffic Commissioner to satisfy himself that any of those grounds are in fact made out.  It is not for the Operator to negative a ground raised against him and as a result, an Operator can choose to say nothing in response to the case that is being put forward against him.  However, if there is some evidence before the Traffic Commissioner which would justify a conclusion that upon the balance of probabilities some action should be taken under ss.26 to 28 of the Act, it would be an unwise Operator to choose not to respond to the case that is being put forward as the inevitable result would be regulatory action being taken against them as appropriate to the seriousness of the regulatory issues being raised.

13. In this case, it was accepted on behalf of the Appellant that the schedule of drivers hours infringements and the missing mileage from POCL’s tachograph charts would have justified regulatory action if POCL had not surrendered its licence.  It was further accepted that the surrender of the licence was to avoid such regulatory action being taken.  TE Reid’s assessment of the situation, as adopted by the Traffic Commissioner in paragraphs 17 and 32 of his decision was well founded upon the evidence: the resignation of Paul Oven as Transport Manager and Director of POTS, the transfer of the bulk of the fleet of POCL to the POTS licence which had been previously dormant and the surrender of the POCL licence took place to protect Paul Oven’s haulage operation from statutory action and allowed the business to continue uninterrupted from the same operating centre, using many of the same vehicles, producing the effect of an undisturbed and continuous Paul Oven haulage operation.  Karon Sheppard and Terence Littlechild appear to have been willing parties to this attempted deception.  The manipulation of the system of licensing in this manner strikes at the heart of the regulatory regime and goes to the issue of good repute of those persons who orchestrated and facilitated such manipulation.

14. The evidence to support the Traffic Commissioner’s findings that POCL and POTS were one and the same company, that POTS was a “sham” and that Paul Oven was a de facto director and was the ultimate controlling interest in POTS was overwhelming and in the absence of a response from the Appellant, the action that the Traffic Commissioner took was inevitable and proportionate.  

15. Turning now to Mr Laprell’s submission that the Traffic Commissioner consistently reversed the burden of proof contrary to the decision in Muck It, we reject that submission.  The case against POTS was strong from the outset and required an answer from the Appellant if it was to avoid regulatory action being taken.  The case was strengthened by the documents contained in the supplemental bundle, namely the bank statements, draft accounts and the letter from Collease Truck and Trailer Rental (and we are satisfied that the Traffic Commissioner was entitled to rely upon and draw the adverse inferences that he did from all of these documents without reference being made to those documents in the call up letter).  It is against that background that the Traffic Commissioner’s statements highlighted by Mr Laprell should be read (see paragraph 5 above) and the Traffic Commissioner was correct in his approach.  Once he had made the findings of fact that he did in paragraphs 16, 17  and 32 of his decision, he proceeded to correctly identify those aspects of the evidence that he would have wished to have heard evidence about, had the Appellant chosen to give evidence.  We do not interpret the Traffic Commissioner’s decision as one in which he consistently reversed the burden of proof but rather a decision where he was satisfied from the outset that the VOSA case was made out and was one which required a response from the Appellant.  Even if we are wrong about this, we are nevertheless satisfied that the Traffic Commissioner’s overall conclusions upon the facts were correct and were well founded upon the evidence before him.

16. We also reject Mr Laprell’s submissions concerning the failure of VOSA to investigate POTS either in December 2004 or prior to the public inquiry, resulting in there being no evidence of regulatory non-compliance on the part of POTS, no evidence that Karon Sheppard had a regulatory history or was otherwise not of good repute and no evidence that Terence Littlejohn was not discharging his responsibilities as Transport Manager in accordance with s.58 of the Act.  When VOSA first attended the Saddlebow operating centre, TE Mutimer inquired about the status of the POTS licence.  Paul Oven told him that no vehicles were specified upon the licence and that it was “dormant”.  There was therefore no POTS haulage operation to investigate at that stage.  Following the resignation of Paul Oven from POTS, the transfer of the bulk of the vehicles and the surrender of the POCL licence, the conclusion that POCL had become POTS as a device to avoid regulatory action was irresistible.  In those circumstances, we do not consider that it was incumbent upon VOSA to commence a fresh investigation into POTS.   We have already found that the Traffic Commissioner was correct in his findings of fact that POCL and POTS were one and the same and that POTS was a “sham” company, findings which were well supported by the evidence from the outset.  We find that the evidential burden was on the Appellant at an early stage to satisfy the Traffic Commissioner that POTS was not a “sham”, was operating in a manner which was compliant with all of the appropriate systems in place and that Karon Sheppard and Terence Littlejohn were not officers “of convenience”.  This, the Appellant chose not to do.  

17. We should make one specific comment about the submission that VOSA should have undertaken an investigation or “spot check” of POTS prior to the public inquiry in the light of the requirement that good repute be assessed as at the date of the public inquiry.  In the ordinary course of events, an investigation will be undertaken into a haulage operation which results in a public inquiry taking place many months later.  Whilst from time to time, a further check is undertaken by VOSA prior to the hearing, such a check is not routine.  Once a call up letter has been issued with allegations which are well supported by the evidence and which are made out by the evidence that is given at the public inquiry, then the evidential burden will shift to the operator to satisfy the Traffic Commissioner that the deficiencies in their systems have been made good and that they are fully compliant and/or of good repute as at the date of the hearing.  

18. In relation to Mr Laprell’s submissions concerning the balancing exercise that should be undertaken by the Traffic Commissioner and the matters which Mr Laprell states should have been taken into account (as set out in paragraph 10 above), the matters that Mr Laprell relies upon could not be weighed in the balance in favour of POTS in the light of the Tribunal’s findings as to the evidence and the evidential burden which was placed upon the Appellant, save for POTS’s lack of non-compliance history, which in the circumstances of this case, could not have weighed significantly in the balancing exercise, the company having allowed itself to be used as a vehicle for deception.

19. Finally, we should state for the sake of completeness that we are satisfied that the Traffic Commissioner was entitled to comment upon the fact that Paul Oven observed the public inquiry from the public seating, although it is uncertain what further adverse inference the Traffic Commissioner drew from this information.  However, we are equally satisfied that nothing turns on this point in the light of the above findings.

20. In the circumstances, this appeal is dismissed and the orders of revocation and disqualification will take effect from 2359 on 28 June 2006.

Jacqueline Beech

24 May 2006

PAGE  
1

