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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2006/73

Appeal by ANTHONY GEORGE EVERETT

T/a S & A UK

Appellant

· and –

THE SECRETARY OF STATE FOR TRANSPORT

Respondent




Before:
Hugh Carlisle QC, President






Patricia Steel






John Robinson

__________________ 

O R D E R

_________________ 

SITTING IN London on 3 May 2006

UPON READING the decision of the Traffic Commissioner for the Eastern Traffic Area dated 26 January 2006

AND UPON HEARING Timothy Nesbitt for the Appellant and Martin Chamberlain for the Respondent

IT IS HEREBY ORDERED that the appeal be DISMISSED and that the order of revocation do take effect from 2359 hours on 30 June 2006

ANTHONY GEORGE EVERETT

T/a S & A UK

 - and -

THE SECRETARY OF STATE FOR TRANSPORT

Appeal 2006/73

_________________ 

R E A S O N S

________________ 

Introduction

1.
This is an appeal from the decision of the Traffic Commissioner for the Eastern Traffic Area on 26 January 2006 when he revoked the Appellant’s licence on the grounds of loss of repute, pursuant to s.27(1)(a) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the 1995 Act”).

Cabotage

2.
The loss of repute in this case relates to the Appellant’s involvement in a Dutch company which operated vehicles in Great Britain.  This is known as “cabotage”, which is road haulage within the territory of an EC Member State other than that in which the vehicle is licensed.  By s.2 of the 1995 Act it is an offence to use a goods vehicle on a road for the carriage of goods for hire or reward, or for or in connection with any trade or business, except under a licence issued under the Act.  However, this provision is subject to exceptions which include the use of vehicles for cabotage: see s.2(2)(b) which relates to “international carriage” (ie. a journey from one State to another) and to s.2(2)(d) which refers to “the use of a vehicle of any class specified in regulations”.  Part I of Schedule 3 of the Goods Vehicles (Licensing of Operators) Regulations 1995 sets out a list of “classes of vehicles for which a licence is not required” and this includes:-


“23.   A vehicle permited to carry out cabotage in the United Kingdom under Community Council Regulation (EEC) No.3118/93 dated 25 October 1993 laying down conditions under which non-resident carriers may operate national road haulage services within a Member State”.

This exception is emphasised in the Goods Vehicles (Licensing of Operators) (Temporary Use in Great Britain) Regulations 1996 as amended:-


“7(1).   Notwithstanding anything in Regulations 8 to 30E, section 2(1) of the Act shall not apply to the use in Great Britain of a foreign goods vehicle permitted to carry out cabotage in the United Kingdom under Council Regulation (EEC) No.3118/93 laying down conditions under which non-resident carriers may operate national road haulage services within a Member State.”

(Mechanically propelled vehicles in use on roads are also required to pay vehicle excise duty (s.1 Vehicle Excise and Revenue Act 1994) but an exception relates to cabotage: see Motor Vehicles (International Circulation) Order 1975 Article 5(2)(b)(ii):-


“….. In a case of a vehicle being used for, or in connection with, …… a cabotage transport operation within the scope of the ….. Council Regulation on goods transport cabotage ….. the vehicle shall be exempt from excise duty if and so long as the vehicle is being so used in accordance with whichever of those instruments is applicable to the use of the vehicle.”)

3.
Council Regulation 3118/93/EEC replaced an earlier Regulation (881/92/EEC) which subjected cabotage to an authorisation and quota system.  The new Regulation came into force in July 1998 and entitled any haulier established in one Member State to carry out cabotage operations in another, known as the host.  This was subject to conditions set out in the Regulation and it was emphasised that local requirements in the host Member State had to be observed: these included rules on drivers’ hours and rest time, restriction on the carriage of particular types of goods, and VAT on transport services.  The critical wording in Article 1 is that the entitlement is “to operate on a temporary basis national road haulage services for hire and reward in another Member State”.  The words “on a temporary basis” were not defined and were the subject of a Commission Interpretative Communication (CIC) in 2004.  This discussed the problems that had arisen from the difficulty of supervising cabotage operations and the differences in view over the meaning of the words “temporary basis”.  Reference was made to three cases in the European Court of Justice (Gebhard, Schnitzer and Andreas Hoves) and to suggested criteria for assessing the temporary character of cabotage operations: duration, frequency, periodicity and continuity.  Reference was also made to a submission from the UK:-


“On 1 December 2002 the United Kingdom adopted an interpretation of the concept of “temporary” stipulating that the haulier must be able to prove that the vehicle had been leaving the country at least once a month.”


In conclusion the CIC proposed that in considering the temporary character of cabotage operations all aspects should be taken into account, with each situation being examined individually in the light of the suggested criteria.  The CIC also stated that the following types of activity would not be in line with the Regulation: “any activity that is permanent, exercised continually and regularly; or ….. that is carried out systematically and not just on an ad hoc basis: or ….. that involves a vehicle belonging to a non-resident haulier, where the vehicle in question never leaves the territory of the host State”.

4.
It follows that the exemptions as to regulation and excise duty in GB apply only if the cabotage rules are being met (and also if a community authorisation has been issued).  If not, the operator is not only in breach of s.2 of the 1995 Act but is also liable to pay excise duty. In addition, he is in breach of reg.7 of the Goods Vehicles (Community Authorisations) Regulations 1992.

The background
5.
The factual background to the appeal appears from the documents, the transcript of the public inquiry and the written decision of the Traffic Commissioner. The Appellant (dob 7 July 1948) has been in haulage almost all his working life, having had an HGV licence since 21.  In 1980 he started up on his own and obtained an operator’s licence, with his 


wife acting as transport manager.  After 10 months his brother-in-law became a partner and they traded under the name S & A Haulage.  At no time were they subject to any disciplinary action.  In 2003 the partnership ceased and the Appellant then continued to trade under the name S & A UK, with his wife continuing as transport manager.

6.
As early as 1980 the Appellant had become involved in work to and from the Netherlands.  In a typical week he travelled to the Netherlands on Sunday and then spent Monday and Tuesday working there, returning to England on Wednesday.  This work continued when he started up on his own and when he went into partnership.  He had two vehicles on his GB licence and was in possession of a community authorisation.

7.
In 2001 the Appellant set up a Dutch company of which he was the director.  Its name was S & A International BV, which obtained a Dutch operator’s licence and community authorisation.  In evidence to the Traffic Commissioner, in answer to Mr Catherall,he stated:-



“Q.
Okay, in relation to the reason behind setting up in Holland.  Why bother?


“A.
They put the road tax up so much here because I only had 4 wheel units and they wanted about £5,000 some odd.  I think they dropped it to about 4, 2, and the insurance.  And since we was working for a Dutch company we thought we’d go and do it like a lot of others did, but we followed it properly through (inaudible)


…..


“Q.
The vehicle excise duty was lower in Holland?


“A.
Yeah.


“Q.
And the insurance costs were lower?


“A.
Yeah


“Q.
What about your setting-up costs though?  What did you have to pay for in setting-up the company?


“A.
Well we ….. had to have an operating centre over there, an office, have to have an accountant, and we had to get a solicitor.


“Q.
So at the start when you set up were you making a financial saving?


“A.
Not as first, but after we paid everything out I must admit yes we was. …..”


At that time there was one vehicle on the GB licence and one on the Dutch and the vehicles went over to the Netherlands in alternate weeks.  The original Dutch work came to an end when the Appellant split from his brother-in-law in 2003 and since that time there has been little work in the Netherlands.  His wife told the Traffic Commissioner that she had tried to find other work in the Netherlands but that she had failed.  By 16 March 2005 when the VOSA investigation started the Appellant was operating two vehicles on his GB licence and two through the Dutch company.  It was accepted that in the sample period of eight months the Dutch vehicles had each only left GB on one occasion.

8.
Apart from concerns about cabotage infringements the VOSA investigation also brought to light numerous occasions on which one of the vehicles specified on the GB licence had been parked overnight otherwise than at an operating centre, although the actual parking 


place was not itself unsuitable.  In addition, the same vehicle had been driven at excessive speeds down hill, when the speed limiter was not effective.  In respect of these matters, parking and speeding, the Traffic Commissioner gave a formal warning.  This was not the subject of appeal and is not mentioned further in this decision.

9.
After the traffic examiner, Mr Mutimer, stopped one of the Dutch vehicles (BL-2P-24) on 16 March 2005 he contacted the relevant VOSA intelligence officer who requested the Dutch authorities to supply copies of the drivers’ tachograph records in respect of all vehicles operated on the Dutch operating licence 16899 in the name of S & A International BV, for the period August 2004-February 2005.  A similar request was made to the Appellant in respect of vehicles authorised by the GB licence and these were supplied on 24 March 2005.  The Dutch records became available on 14 June 2005 and covered the period specified, plus April 2005, a total of eight months.  The investigation revealed that the Dutch vehicles were normally parked at one of the operating centres authorised under the GB licence and were serviced in GB: the drivers contacted either the Appellant or his wife in the event of problems.  

10.
On 22 June 2005 Mr Mutimer interviewed the Appellant and his wife.  They stated that the Dutch work had “stopped about two years ago and now the vehicles were working almost exclusively in the UK”.  As to the future, Mr Mutimer’s statement continues:-



“Mr Everett explained that the plans for the two Dutch vehicles were that one is probably going in the near future, to be replaced by a new British vehicle, they are expecting to hear this month if they have got a new Dutch haulage contract and will make a decision about this Dutch vehicle then.”

Mr Mutimer then provided Mr & Mrs Everett with a copy of the Commission Interpretative Communication and there was a discussion about whether the conduct of the Dutch company was legal.  Mr Mutimer concluded that the company was in breach of Regulation 3118/93/EEC.

11.
On 19 December 2005 the Appellant was called-up to a public inquiry.  The letter referred to Mr Mutimer’s report and to the law on cabotage, as summarised above.  It was stated that the Traffic Commissioner would consider the issue of the Appellant’s repute under s.27(1) of the 1995 Act.  By Schedule 3 of that Act in determining whether an individual is of good repute a traffic commissioner is entitled to have regard to any matter and in particular to convictions and “any other information in his possession which appears to him to relate to the individual’s fitness to hold a licence”.  It was thus the Traffic Commissioner’s intention to consider the conduct of the Dutch company, of which the Appellant was a director, in relation to his fitness to hold a GB operator’s licence.  

The Public Inquiry
12.
This took place on 12 January 2006.  The Appellant was represented by his solicitor, Mr Catherall, who made a preliminary submission that the Traffic Commissioner lacked jurisdiction to consider the conduct of the Dutch company.  This submission was based on 


the Andreas Hoves judgment and a decision of the Tribunal 2003/255 Heavypack Haulage Limited and was that the first stage of complaint had to be to the Dutch authorities.  We mention these cases below.  In any event, the Traffic Commissioner disagreed with the submission and proceeded to hear the evidence.  

13.
Mr Mutimer was called as a witness and produced his report, which set out his investigation as mentioned above.  Mr Catherall cross-examined and Mr Mutimer agreed that there were no suggestions of any concerns by the Dutch authorities about cabotage nor were there any pending prosecutions.  Mr Mutimer had no concerns about the tachograph records of the Dutch vehicles.  As far as he knew the Dutch company had been lawfully constituted and, indeed, a Certificate of Good Repute for Mrs Everett had been signed by the Traffic Commissioner on 22 May 2001 for use in the Netherlands.  Again, Mr Mutimer had no reason to doubt that the Dutch company properly paid its vehicle excise duty and its company taxes and that it filed proper accounts.  He accepted that Mr & Mrs Everett appeared to have “a clean bill of health” on the Dutch licence.  Moreover, he agreed that on the GB licence the Appellant ranked “as a good quality operator”.

14.
The Appellant gave evidence and set out his history as already summarised.  The two Dutch vehicles were registered in the Netherlands and were properly taxed and insured there.  The Dutch company complied with Dutch law in every way.  The Dutch authorities had never raised the issue of cabotage with him and he had not known that he was in breach of any of the rules.  He agreed that the two Dutch vehicles “had not left the UK apart from one occasion each over a period of eight months”.  As to the future he said that the Dutch company was in the process of selling one of its vehicles and he was intending to add a new vehicle to the GB licence.  He was asked:-



“Q.
Okay.  In relation to Dutch work is it continuing at the moment?


“A.
It’s … just started again … well we were …we’ve always worked for a Dutch company, but not going over regular enough.  But now we’ve got another job we’re going over twice a month now.”
15.
In answer to the Traffic Commissioner the Appellant said that there was no longer a financial advantage in having Dutch vehicles working in England.  After 2003 he had kept the Dutch company going because he had hoped to get other Dutch work.  In re-examination he told Mr Catherall that the Dutch company now had a current contract, using one vehicle.  

16.
Mrs Everett told the Traffic Commissioner that she had been the transport manager of S & A Haulage until 2003, and that of S & A UK thereafter.  She was the named operator on the Dutch licence, in support of which she had submitted the Certificate of Good Repute signed by the Traffic Commissioner.  The Dutch authorities had at no time expressed any concerns about breaches of the cabotage rules.  As far as she was concerned, the Dutch company was operating lawfully within GB.  After the Dutch work had ceased in 2003 she had tried but failed to find similar work.  They now had some work which involved trips to Germany and Luxemburg but had nothing in writing as the companies involved did not 


want to commit themselves.  Mrs Everett thought that the Dutch company had been acting lawfully.  The Traffic Commissioner asked her why they had bothered to have a GB licence if they could achieve the same result with a Dutch licence, at lower cost and with fewer restrictions.  The Traffic Commissioner continued:



“Q.
So did it … did it not seem, perhaps, strange that you could bring Dutch vehicles in and use them in just the same way as you use them … you …your English vehicles under your Eastern Traffic Area licence, but you were freed from the restrictions of having an operating centre.  Did … did that not strike you as perhaps strange?


“A.
“Well Sir I … I … I really can’t, sort of really comment.  I mean we’re in a, sort of a catchphrase situation here at the moment aren’t we.  With what’s happening.  We're responding; we are going to put (inaudible).  We’re hopefully we’re going to be able to put another English vehicle on this licence, and we will, in turn, eventually, dispose of our Dutch operation.”
17.
Mr Catherall repeated his earlier submission that it was inappropriate for the Traffic Commissioner to consider the conduct of the Dutch company.  He accepted that the common sense of the situation appeared to be against the Appellant:




“Now I accept common sense appears to be rather odd; and you obviously raised the point: well hang on a minute; does it seem correct that you can have a UK licence and operate in this country, and at the same time have a Dutch licence and operate in this country but not pay vehicle excise duty in this country on the Dutch vehicles.  I’d agree; it doesn’t  seem to have much common sense at all, but what we’ve got to look at is what is the law.  And the law, as it stands at the moment, is that if one follows binding judgments in Heavypack, Heaver Brothers, adopting Andreas Hoves, you are able to do that until such time as they are overruled.”


In any event he submitted that the breach of the cabotage rules had been inadvertent and that the many points in the Appellant’s favour were such that the proportionate sanction was a formal warning.

18.
The Traffic Commissioner gave a written decision.  He referred to the evidence and listed the many points in the Appellant’s favour.  The Traffic Commissioner then referred to the preliminary submissions and to the Commission Interpretative Communication.  He set out the law in detail and reviewed the facts.  He concluded as follows:-


“On the findings made; especially, that vehicles have not been used on a temporary basis within Great Britain (“the host Member State”), nor do the activities of those vehicles fall within the protection of the cabotage rules, such use is unlawful.  Neither is the Dutch company entitled to claim exemption from payment of VED.  Those findings strike at the heart of operator licensing and fair competition between operators.  Not only for the simple and obvious reason of evading payment of VED, but more significantly for the false protection from my jurisdiction afforded by habitually operating goods vehicles from a base within my Traffic Area under the guise of a licence issued in good faith by the Dutch licensing authorities.  For those reasons Mr Everett’s conduct is such that he deserves to be put out of business.  He no longer meets the requirement to be of good repute.”

The order was to take effect at 2359 hours on 24 February 2006 but subsequently a stay was granted pending the hearing of the appeal.

The Appeal
19.
Prior to the hearing both counsel provided us with detailed skeleton arguments for which we are grateful.  The law in this case is not straightforward but consideration was made easier by the concession made both before the Traffic Commissioner and the Tribunal that the use of the Dutch vehicles in GB was not temporary.  It was accepted that such use was in breach of the cabotage rules.

20.
Mr Nesbitt made two submissions.  First, that the Traffic Commissioner had no jurisdiction to consider the Dutch company’s conduct and to take this into account in relation to repute under the GB licence, since the scheme of the European legislation was such that action against the Dutch company could only be taken by the Dutch authorities and not indirectly by the Traffic Commissioner in connection with a GB licence.  Second, and in any event, he submitted that revocation of the GB licence was disproportionate and that the appropriate outcome was a warning or a short period of suspension.  

The Jurisdiction Point
21.
Mr Catherall and Mr Nesbitt relied on the Tribunal decisions in 2002/81 James & Maurice Heaver T/a Heaver Brothers and 2003/255 Heavypack Haulage Ltd, although we think that by the time of the hearing Mr Nesbitt’s submission on this point had been narrowed to that summarised above.  In the Heaver Brothers case the Tribunal accepted the proposition that:- 


“The only requirement for a haulier established in one member state to be able to engage in cabotage, ie. national transport, in another member state is that he holds a community authorisation issued under EC Regulation 881/92 which enables an operator to operate within another member state without having an office there (but does not prohibit him from having such an office).”

In relation to freedom of movement the Tribunal later held:-


“We accept this interpretation of the relevant EU legislation, not least because the matter has since the Traffic Commissioner’s decision been considered by the European Court in Andreas Hoves International Transport Service v. Finanzant Borken, Case 115/00 (a case on road tax for goods vehicles, EC Directive 89/93 and EC Regulation 3118/93, ie. the cabotage regulation) which expressly confirms the right of a company lawfully constituted in one member state, and empowered by that country to carry out international carriage of goods by road, to be one of the beneficiaries of the freedom to operate national road haulage services in another member state.”

22.
In the Heavypack case the Tribunal stated:-


“Mr Nesbitt’s second ground of appeal was that the Traffic Commissioner was wrong in law in his approach to the issue of cabotage.  As Mr Nesbitt said, this was at the heart of the Traffic Commissioner’s judgment, which in practice colours his entire view of the Appellant and no doubt of Mr Garith Banham personally.  Mr Nesbitt drew our attention to the earlier appeal in which we dealt with cabotage in the case of James & Maurice Heaver T/a Heaver Brothers (TT Appeal 81/2002) where we held that “the only requirement for a haulier established in one member 


state [of the EU] to be able to engage in cabotage ….. is that he holds community authorisation issued under EC Regulation 881/92 which enables an operator to operate within another member state without having an office there”, and where we further noted that the right had been confirmed by the European Court in Andreas Hoves International Transport Service v. Finanzant, Case 115/00 so that “a company lawfully constituted in one member state, and empowered by that country to carry out international carriage of goods by road ….. [can] be one of the beneficiaries of the freedom to operate national road haulage services in another member state”.  In fact the Traffic Commissioner in this case has made exactly the same mistake as in the previous case of the Heaver Brothers ….. in thinking that cabotage required_international journeys by a foreign operator whereas the reverse is true: it permits national journeys by a foreign registered operator from another EU state.”

The Tribunal went on to accept this submission and was then critical of the Appellant’s solicitor in that case because he had failed to assist the Traffic Commissioner on the law.  We ourselves must add that since representation before the Tribunal is normally one-sided we also are dependant on full submissions by advocates.

23.
We have to say that we have been troubled by the Heavypack case because it appears to have been decided without consideration of the temporary nature of the operations, which, as we have pointed out, is the crucial test.  We think that the Tribunal was not addressed on the issue of temporary use: this is certainly the recollection of our lay member who was present at the hearing; and we think that this is also plain from the decision itself.  We have to say that any submission which failed to deal with this issue was incomplete, since the finding on this would have been decisive on the point.  It was an over-simplification to suggest that cabotage permits national journeys and that there is no requirement for (occasional) international journeys because the latter are an integral part of operations which must be temporary if they are to be within the cabotage rules.  And insofar as the Heaver Brothers case suggests that the only current requirement for a haulier to engage in cabotage is a community authorisation, for the reasons stated this is plainly incorrect.  The Tribunal is not bound by its own decisions and neither the Heaver Brothers case nor the Heavypack case should be followed on these points in future.

24.
The issue of temporary use was not in dispute in the Andreas Hoves case because eg. the vehicles had returned to their Member State of establishment, Luxembourg, for refuelling and the drivers spent as much time at rest there as in the host Member State, Germany.  The issue was whether the German State was entitled to levy tax under local laws because the vehicles were regularly parked in Germany while carrying out work there, despite the cabotage rules which permitted such use by Luxembourg vehicles.  Having set out the law the Court’s Answer then made the general comments referred to in the Heaver Brothers  and Heavypack decisions and which must be viewed in the context of “temporary use” not being in issue.  The Answer goes on to state that Article 6 of Regulation No.3118/93/EEC provides an exhaustive list of the local laws to which the performance of cabotage is subjected and this does not include either the obligation to register vehicles in the host Member State or the obligation to pay tax on vehicles.  Accordingly, a requirement to 


register or to pay tax was a “negation of the freedom” to provide the cabotage service as set out in Article 1.

25.
However, the Court’s Answer does then state that Article 8(1) of Regulation No.3118/93/EEC provides that Member States are to assist one another in applying that Regulation.  If the German authorities had doubts as to the lawfulness of cabotage authorisations issued by the Luxembourg authorities, it was their responsibility to refer that question to those authorities so that the latter could review the situation.  Mr Nesbitt relied upon this passage to support his submission that consideration of the Dutch company’s conduct by the Traffic Commissioner should not have taken place until it had been reported to the Dutch authorities.  But Mr Nesbitt had to accept that the host Member State (the UK) could take criminal or other proceedings against the Dutch company for a breach of s.2 of the 1995 Act because Article 8(2) expressly reserves the host Member State’s right to take such proceedings and “to impose penalties on a non-resident carrier who has committed infringements …..”.  Nevertheless, Mr Nesbitt submitted that the Traffic Commissioner could not take such conduct into account under Schedule 3 of the 1995 Act against the GB licence holder.

26.
Paragraph 1 in Schedule 3 of the 1995 Act is in very wide terms (“any other information”) and we are satisfied that the Traffic Commissioner was entitled to take the Appellant’s conduct as the director of the Dutch company into account in considering the issue of repute under the GB licence.  This was Mr Chamberlain’s submission on behalf of the Secretary of State and we have no doubt that it is correct.  He also submitted that the Heavypack case was wrongly decided, and we have already dealt with this.  We think that one further matter is worthy of comment and it is with regard to the UK’s submission mentioned in the Commission Interpretative Communication that if a vehicle leaves the country at least once a month this is likely to be decisive in concluding that the use of the vehicle in the country is “temporary”.  Mr Chamberlain agreed with a comment from the Tribunal that all the criteria had to be taken into account (duration, frequency, periodicity and continuity) and that a journey out of GB once a month over a period may well be insufficient to prevent a breach of the rules.  We emphasise that each case must turn on its own facts.

The Disproportionate Result

27.
As we have said, by the time of the hearing this had become Mr Nesbitt’s main submission.  He took us through the many points in the Appellant’s favour and asserted that he had been a model operator under his GB licence.  Mr Nesbitt emphasised that the Dutch company had been properly set up and that the breach of the cabotage rules had arisen through inadvertence: the work in GB had only ceased to be temporary by reason of a change in circumstances.  He submitted that the conclusion of the Traffic Commissioner contained no apparent balancing exercise and was disproportionate.  At worst it could be said that the Appellant had failed to take advice and it was oppressive now to put him out of business.  

28.
We have to say that we disagree.  Although we can see how the situation developed, we have no doubt that the Appellant was well aware of the commercial advantages that he was 


obtaining by reason of the cheaper overheads in the Netherlands, and that this position was enhanced by the reduced cost/absence of ferry journeys.  On any view he was not operating in GB on a level playing field with his competitors.  The Traffic Commissioner was dealing with the situation as it was before him in January 2006.  At that time, as we have set out, the operation of the Dutch company was continuing and the Appellant was keeping all options open: indeed, certainly in respect of one of the Dutch vehicles the Appellant appears to have been in continuing breach of the rules.  This point was well made when we asked Mr Nesbitt what he thought the Traffic Commissioner should have done.  Mr Nesbitt responded by saying that there should have been either a formal warning or an order of suspension for a short period with, on express instructions, an undertaking not to use the Dutch vehicles in GB.  That such an undertaking was now being offered is a reflection of the fact that no such undertaking was offered before.  Although the Traffic Commissioner could have expressed himself less abruptly, we think that the reality is that the finding of loss of repute was inevitable and that he had no alternative but to order revocation of the GB operator’s licence.  But we emphasise that the words “deserves to be put out of business” refer to the situation at that time.  If the position were to change then this could support a fresh application for a GB licence.  We note that the Traffic Commissioner did not order disqualification.

28.
Accordingly, the appeal is dismissed, and the order of revocation will take effect at 2359 hours on 30 June 2006.

Hugh Carlisle QC

16 May 2006
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