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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2005/110

Appeal by G DEM LIMITED

Before:
Jacqueline Beech







Leslie Milliken







Patricia Steel

ORDER

Sitting in London on 11 May 2005

UPON READING the decision of the Traffic Commissioner for the North Eastern Traffic Area made on 31 January 2005

AND UPON HEARING Raymond Gomersall, Managing Director of the Appellant Company 

IT IS HEREBY ORDERED that this appeal be ALLOWED and the matter be remitted for further consideration by the Traffic Commissioner

Appeal 2005/110

G DEM LIMITED

R E A S O N S

1. This was an appeal from the decision of the Traffic Commissioner for the North Eastern Traffic Area made on 31 January 2005 when he revoked the Appellant’s restricted operators licence with immediate effect under s.26 of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) and disqualified the company’s directors, Raymond Gomersall and Veronica Gomersall for a period of 12 months with immediate effect under s.28 of the Act.

2. The factual background to the appeal appears from the documents, the transcript and the Traffic Commissioner’s written decision and is as follows:

(i) The Appellant has held a restricted operators licence since October 2001 authorising 3 vehicles and 1 trailer.  The Appellant has 3 vehicles in possession.  

(ii) On 21 March 2003, the Traffic Area issued a warning letter to the Appellant as a result of an adverse maintenance investigation report which indicated that:

a) one immediate and one delayed prohibition had been issued in December 2002 and January 2003.  The December 2002 prohibition was subsequently subject to a clearance refusal;

b) preventative maintenance inspection sheets were not being completed fully;

c) driver defect reports were not endorsed as being rectified;

d) copies of the driver defect reports were kept in the vehicles, rather than being returned to the office.

(iii) On 29 July 2004, a delayed prohibition was issued to one of the Appellant’s vehicles, M582 XUB and on 24 August 2004 a further immediate prohibition was issued to the same vehicle.  On 13 October 2004, Vehicle Examiner Mallinson carried out a pre-announced maintenance investigation.  He inspected one vehicle and issued an inspection notice.  He found that inspection sheets were in a suitable format but noted that in respect of one vehicle, K217 AOM, there was a gap of 22 weeks between inspection sheets.  Only one inspection sheet was produced for vehicle M582 XUB and that was dated 18 December 2003.  A check of the computer of SN Commercials, the nominated maintenance contractor, confirmed that these were the only dates when safety inspections had been carried out in respect of those vehicles.  The Appellant told VE Mallinson that he was sure that there were other records in his office but that his secretary was off that day.  On 15 October 2004, a number of inspection sheets were faxed to VE Mallinson and these corresponded to the dates of the missing records.  A follow up visit to SN Commercials on 20 October 2004 was made to verify the authenticity of the inspection records.  It was stated by Mr Nazran, who owned SN Commercials, that the records were not provided by him although they bore his official stamp and that he did not recognise the signature on the records.  He informed VE Mallinson that there was no forward planning system available as the Appellant relied upon SN Commercials to call vehicles in for inspection.  Mr Nazran has since ceased trading and has left the UK.  In relation to drivers defect reporting, VE Mallinson found that there was evidence of such a system but it did not appear to be in use.  In his report dated 24 December 2004, VE Mallinson expressed concerns about vehicle maintenance standards, extended intervals between safety inspections, the validity of inspection records produced and the operation of vehicle M582 XUB from February 2004 when it was not specified on the operators licence and whilst it was displaying an expired licence disc of another operator, Roy Gomersall, the father of Raymond Gomersall.  The first time MOT pass rate for the Appellant’s vehicles was 0%.  VE Mallinson concluded that “one can only conclude that from the shortcomings found that this operator has failed to comply with it’s Statement of Intent regarding vehicle maintenance ..”.  He found Mr Gomersall to be very co-operative.

(iv) By a letter dated 10 January 2005, the Appellant was called to a public inquiry scheduled to take place on 31 January 2005.  Prohibitions, the unsatisfactory maintenance report, the use of an expired licence disc issued to another Operator, financial standing, failure to fulfil statements of intent and breach of undertakings were all in issue.  The Appellant was required to produce evidence of financial standing by 24 January 2005.

(v) On 27 January 2005, Mr Gomersall wrote to the Traffic Commissioner stating:

“I am writing in response to your letter and documentation dated 26th January 2005 regarding the public inquiry .. 

I am horrified to see your accusations alleging that I have fabricated inspection records, which I categorically deny.  As your documentation suggests that Mr Nazran of SN Commercials suggests that he did not complete or sign the inspection records I trust that you have had this accusation corroborated by an independent specialist hand writing professional and have a written report to prove as much.  I also expect that Mr Nazran will be attending as he seems to be the main party making these accusations.

I also note your remarks regarding our zero first time pass rate I trust you will be dealing with Mr Nazran regarding this matter as he was employed by my self as professional commercial maintenance contractor to undertake this work, and ALWAYS took vehicles for testing himself, and please remember that he has been doing the work since our operators licence was granted.  If there was a problem with Mr Nazran why haven’t you brought this to my attention before.

I am lost for words and outraged regarding these allegations and respectfully request some justification and proof supporting this, and also confirmation that Mr S Nazran will be present at any inquiry to face the truth.

I have sent copies of all documentation to my solicitor and request an adjournment to prepare our case as you have brought this to my attention 2 working days before the hearing date and with all due respect that is not enough time for anybody to prepare.”

(vi) The public inquiry proceeded on 31 January 2005.  VE Mallinson was in attendance.  The Appellant did not appear.  At the outset of the hearing, the Traffic Commissioner stated:

“We have waited a little while in case the operator was delayed in some way but there has been no message to say he is delayed.  I have received a letter dated 27th January in quite strong terms saying that he disagrees with some of your evidence and he seems to feel very strongly about it, which is why I am surprised that there is no one from the company here but, given the time, given that we have already allowed extra time, I think I am obliged to carry on so we will start with your evidence, please.  I will have some questions for you in view of the letter I have received from Mr Gomersall. 

VE Mallinson then spoke to his report and in answer to questions put to him, informed the Traffic Commissioner that vehicle X582 XUB had been in the possession of the Appellant since February 2004 and had been operated by the company since that time without it being specified on the Appellant’s licence.  The expired disc that the vehicle was displaying at the time of inspection had been issued to the operators licence of Mr Gomersall Senior which had also expired.  The drivers defect report book which was kept in the vehicle that VE Mallinson inspected, had not been used “for months”.  In relation to the inspection sheets which VE Mallinson considered to be false, he told the Traffic Commissioner that Mr Nazran recorded all of the dates of vehicle inspections on his computer as it was from that information that he generated an invoice.  He worked with one mechanic in his business and was therefore in a position to state whether the signature shown on the inspection sheets produced by Mr Gomersall was one that he recognised.  Mr Nazran had ceased trading in mid December 2004 and VE Mallinson confirmed that the Appellant had not notified the Traffic Area office of a change in maintenance contractors.  

The Traffic Commissioner went through the detail of Mr Gomersall’s letter of 27 January 2005 with VE Mallinson.  It was confirmed by the Court Clerk that the call up letter was sent on 10 January and the documentation to which Mr Gomersall referred in his letter was the duplicate copy of the Traffic Commissioner’s brief.  In conclusion, the Traffic Commissioner stated:

“So, in essence, Mr Mallinson was denying that the documentation is fabricated but he is unable to shed any light on it in any way and his maintenance contractor would have been very helpful, but if Mr Gomersall had come today we could have heard his side of the story, if Mr Gomersall had chosen to bring something to throw some light on the inspection reports and the suggestion by his own maintenance contractor that these maintenance reports were not generated by the maintenance contractor, that would have been very helpful to G Dem Limited’s case.  It has gone eleven o’clock and still there is nobody here from G Dem.  I also note that full finances were requested to be with me by 24th January 2005 to carry out a financial analysis and to look at the company accounts and nothing has been produced by 24th January.  Nothing has been produced by today, apart from this letter from Mr Gomersall and so I am struggling a bit to balance off what Mr Gomersall is saying in his fairly strong letter.”

(vii) In an oral decision, the Traffic Commissioner accepted the evidence of VE Mallinson and rejected the additional inspection reports submitted by the Appellant.  He found that inspection intervals had been substantially exceeded and that the prohibitions indicated that had the inspections been carried out, the prohibitions would have been issued.  He found that there had been a breach of undertakings to keep vehicles fit and serviceable, that there had been a material change in the Appellant’s circumstances as it appeared that the Appellant was not of the appropriate financial standing and that an operators licence belonging to a third party had been used when it had lapsed.  The Traffic Commissioner concluded:

“The combination of all these factors seems to indicate to me that this is an operator functioning on a shoe string with vehicles that are not fit to be on the road.  Therefore I am also very alarmed at the suggestion that documentation that is found to be missing is then fabricated and I can come to no other conclusion in the absence of the operator despite his strong letter, in the absence of any decent explanation I cannot imagine why the operator’s maintenance contractor has a computer that does not show maintenance records and when they are faxed through and shown to the maintenance contractor, he denies that they are his and in fact does not recognise the signature.  I therefore find that these inspection records that have been supplied to the Vehicle Examiner are false and with the combination of all these factors, I am very seriously concerned about the safety of this fleet and I therefore find it necessary under Section 26 of the Act to revoke the licence with immediate effect, that is midday today.”

The Traffic Commissioner considered that the deficiencies in the operator’s licence was so serious that despite the effect upon the livelihood of those involved in the licence, revocation was proportionate and appropriate.  In the light of his findings that vehicles had been operated in an unsafe condition and that documentation had been fabricated, the Traffic Commissioner was also satisfied that disqualification of the directors of the company for a period of one year was also proportionate and appropriate.  He directed that both orders would come into effect at midday on 31 January 2005.

(viii) On 3 February 2005, following notification of the orders of revocation and disqualification, Mr Gomersall wrote to the Traffic Commissioner in the following terms:

“ .. I seem to be banging my head against a brick wall, as I pointed out in my letter .. on 27the January 2005 .. I categorically deny the charges of falsifying maintenance records and I have enclosed copies of paid invoices along with the maintenance sheets these represent.

Now these seem to be the same maintenance records that I have been accused of falsifying?

So in that case why have I paid SNCR £2,980 which I can prove with bank statements for maintenance work that he alleges he never did.

You have taken the word of Mr Nazran over mine without proof and totally ignored my request to have Mr Nazran present at any hearing.

As you can see from just these three invoices that amount of money that was spent with SNCR. Maybe you should check his records for other operators. ..”

Mr Gomersall went on to request that the police be asked to investigate the criminal act of falsification.  Attached to the letter were two invoices and two inspection sheets for vehicle K217 AOM dated  6 May 2004 and 12 October 2004 and one invoice and one inspection sheet for vehicle M582 XUB dated 14 October 2004.

3. At the hearing of this appeal, Mr Raymond Gomersall appeared on behalf of the Appellant.  His first point was that he had not been given sufficient time to collate all of the documentation required to answer the concerns of VE Mallinson as expressed in his report as he had only received the papers for the public inquiry about five days before the hearing.  When he looked at them, he was taken aback by the accusations.  Upon questioning, Mr Gomersall accepted that he had received the call up letter dated 10 January 2005 and its enclosures including the report of VE Mallinson.  He further accepted that he probably did not look at the documents until 25 or 26 January 2005.  He stated that January is the busiest time of year for the business, with a number of new contracts starting and he therefore did not have time to look at his correspondence.  He further accepted that he should have sent the evidence of financial standing to the Traffic Commissioner once he had read the correspondence but he had made a decision to simply take the documentation to the hearing, whenever that was going to be.  Against that background, Mr Gomersall conceded that there was nothing in his argument that he had been given insufficient notice of the public inquiry.

4. Mr Gomersall’s next point was that in his letter of 27 January 2005, he had applied for an adjournment so that he could deal with the very serious allegation that inspection records had been falsified.  He submitted that the documents that he had faxed to VE Mallinson and the further documents he had sent to the Traffic Commissioner on 3 February 2005 were genuine documents which, as a result of a recent move to different premises, had been packed up in boxes when VE Mallinson had undertaken his maintenance investigation.   He had expected to receive a reply to his application for an adjournment and in the absence of such a reply, he had assumed that the hearing would not be going ahead on 31 January 2005.  If he had been notified that his application for an adjournment had been refused, he would have attended on 31 January at which time, he would have endeavoured to satisfy the Traffic Commissioner that documents had not been falsified, that he would improve his maintenance systems by either employing a CPC holder or by taking the examination himself.  He would have offered to reduce the number of his vehicles and would have sought a new maintenance contractor.  He would also have endeavoured to satisfy the Traffic Commissioner that the 0% MOT pass rate, which had not known about was something that was beyond his control as he left the maintenance of the company’s vehicles to SN Commercials.

5. We are satisfied that there is substance to this point.  Mr Gomersall wrote to the Traffic Commissioner, three days prior to the scheduled public inquiry, requesting an adjournment.  That request was not dealt with and he did not receive a response.  Whilst there was clearly a burden upon him to follow up his request in the absence of a reply, that burden does not, in our view, relieve the Traffic Commissioner of his responsibility to come to a determination upon the application and to ensure that reasonable steps are taken to communicate that determination to the Operator.  It appears from the transcript, that the application was not in the mind of the Traffic Commissioner and that he did not determine the merits of the application either before the hearing or at its outset.   Whilst it may very well have been the case that the Traffic Commissioner would have refused the application had it been considered, the Appellant would have then been left with no doubt that attendance was required on 31 January 2005.  As the Traffic Commissioner’s decision to revoke the operators licence and to disqualify the directors of the business will have far reaching consequences affecting the livelihood of Raymond and Veronica Gomersall, we are satisfied that this appeal should be allowed and the matter be remitted for further consideration by the Traffic Commissioner.  We have indicated to Mr Gomersall that in allowing this appeal, we are not expressing any view as to the merits of his case in response to the concerns raised by VE Mallinson and we have reminded him that the burden of satisfying the Traffic Commissioner that the business fully complies with its obligations under the operators licence and that it has sufficient financial resources rests upon the Appellant at all times.

6. In the result, the appeal is allowed and this matter is remitted to the Traffic Commissioner for further consideration.

Jacqueline Beech

9 June 2005
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