IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2006/149

Appeal By: A & C NOWELL Ltd.



Before:
Judge Brodrick






Patricia Steel






George Inch

____________

ORDER

____________

SITTING in London on Wednesday 26th April 2006

UPON READING the decision of the Deputy Traffic Commissioner for the North Western Traffic Area made on 24th February 2006

AND UPON HEARING Mr. James Backhouse of BackhouseJones, Solicitors on behalf of the Appellant.

IT IS HEREBY ORDERED that this appeal BE ALLOWED and that the order of the Tribunal shall take effect at 2359 hours on Wednesday 26th April 2006.
A & C NOWELL LIMITED

2006/149
___________

REASONS

___________

1. This is an appeal against the decision of the Deputy Traffic Commissioner for the North Western Traffic Area to revoke the Appellant’s operator’s licence with immediate effect, to disqualify the Appellant for 12 months and to disqualify Arthur Hugh Nowell and Catherine Elizabeth Nowell for 12 months.

2. The material facts appear from the documents, the Public Inquiry and the decision letter and are as follows:-

(i) The Appellant company is the holder of a Standard National Goods Vehicle operator’s licence authorising 4 vehicles and 4 trailers.  The evidence indicates that the licence dates back to 1966.

(ii) Arthur Hugh Nowell and Catherine Elizabeth Nowell, who are husband and wife, are the directors of the Appellant company and its nominated Transport Managers.

(iii) On 18th August 2004 the Appellant appeared at a Public Inquiry before the Traffic Commissioner, following an unsatisfactory maintenance investigation.  The licence was curtailed from 8 vehicles and 8 trailers to 4 vehicles and 4 trailers.  The Appellant was informed that while its good repute had not been lost it had been ‘tarnished’.  Four undertakings were given by or on behalf of the Appellant at the Inquiry.

(iv) Following this Public Inquiry Mr. Nowell returned home before setting off on a pre-planned trip to go to the Ulster Grand Prix.  On 20th August 2005, in the course of that trip, Mr. Nowell sustained multiple and serious injuries in a traffic accident.  He returned to England on 9th September 2004.

(v) On 20th August 2004 the Traffic Commissioner wrote to the Appellant company recording the decision given at the Public Inquiry and, in particular, setting out the undertakings which had been given.

(vi) On 20th January 2005 an articulated vehicle and semi-trailer, operated by the Appellant, was involved in a fatal road traffic accident.

(vii) On 21st January and 3rd and 4th February 2005, after the vehicle and trailer had been moved, they were found to be in an unfit condition and immediate prohibition notices were issued in respect of each.

(viii) On 12th and 16th February 2005 Mr. Howram carried out a maintenance investigation during which two vehicles and two trailers were inspected.  Inspection notices were issued in respect of two of the vehicles and one of the trailers.  It was found that the 6 week interval for safety inspections was not being observed.  Mr. Nowell explained that there had been a reduction in business following his accident, with the result that some vehicles and trailers were simply parked and out of use.  The overall conclusion was that the maintenance arrangements were not effective with the result that vehicles were on the road in an unfit condition.

(ix) On 8th June 2005 the Appellant was called to a Public Inquiry, which was to take place on 6th July 2005.  Amongst the matters considered were this issue of prohibitions, failure to fulfil undertakings in particular those given at the Public Inquiry on 18th August 2004, loss of good repute and loss of professional competence.

(x) On 1st July 2005 Mr. Glover wrote to the Traffic Commissioner to put on record that he would be representing the Appellant and to request that the Traffic Commissioner should not consider the evidence arising out of the fatal accident which had occurred on 20th January 2005, because of the impact on the on-going criminal proceedings, in which Mr. Nowell was a defendant.

(xi) On 6th July 2005 a Public Inquiry took place before the Deputy Traffic Commissioner.  It has not proved possible to obtain a transcript of this hearing though brief manuscript notes made by the Deputy Traffic Commissioner have been provided.  From these it appears that the Appellant was represented by Mr. Glover.  The vehicle inspector, Mr. Howram gave evidence, as did Mr. Nowell.  The Public Inquiry was adjourned to enable Mrs Nowell to give evidence, in particular concerning the period between August 2004 and January 2005, during which her husband was unable to work.  The note made by the Deputy Traffic Commissioner was that it should be reconvened ‘as soon as possible in consultation with Mr. Glover and Mr. Howram.’

(xii) The Public Inquiry resumed before the Deputy Traffic Commissioner on 29th September 2005.  Mrs Nowell was called to give evidence.  She explained the division of responsibility before her husband had his accident.  She said that he tended to deal with the compliance side while she organised the traffic and dealt with the paperwork.  She accepted that she should have dealt with compliance as well when Mr. Nowell was not there.

(xiii) Mrs Nowell was asked about the result of the Public Inquiry in August 2004.  She confirmed her husband’s evidence that she was not told the result but she accepted that the letter stating the result had been received.  The Traffic Commissioner was clearly sceptical about the assertion that Mr. Nowell had left for Ulster without telling his wife the outcome of the Public Inquiry.

(xiv) At the end of the evidence and submissions the Deputy Traffic Commissioner felt driven to adjourn the Public Inquiry pending the outcome of the criminal proceedings.  His concern was that he would otherwise deal with the matter on a piecemeal basis, with a real risk of unfairness to the operator, the public or both.  In the interim he asked that Mr. Howram should re-examine the maintenance arrangements.  He came to the conclusion that on the basis of what he had heard up to the end of that part of the Public Inquiry it was unlikely that he would have taken more severe action than the curtailment of two vehicles and two trailers which had, by then, lasted for two and a half months. He said: “So I’ll restore the 4 vehicles and 8 trailers but you mustn’t take that as being any kind of signal”.  He went on to make clear that revocation was an option.

(xv) On 5th October 2005 the Appellant received a report from consultants making recommendations about the company’s systems.

(xvi) On 21st November 2005 the Appellant’s Solicitors informed the Traffic Commissioner that proceedings against Mr. Nowell had been discontinued.

(xvii) On 26th November 2005 a fleet check was carried out at the operating centre.  A delayed prohibition was issued to one vehicle, in relation to a suspension defect.  Two trailers were found to be in a fit condition but it was established that on 15th November 2005 a delayed prohibition had been issued at a roadside spot check in relation to a tyre with a deep cut and a loss of air in the braking system.  The Directors were told that there was still ‘room for improvement’ in relation to attention to detail, though by that stage a daily drivers defect reporting system was in operation.

(xviii) On 14th December 2005 the Appellant’s Transport Consultants provided detailed explanations in relation to the delayed prohibitions mentioned in the previous paragraph.

(xix) On 16th February 2006 a further report was submitted by the Appellant’s Transport Consultants, following an examination of the systems and the maintenance files.  The conclusion was that the Appellant was now compliant.

(xx) On 20th February 2006 the Public Inquiry resumed before the Deputy Traffic Commissioner.  Mr. and Mrs Nowell were both present and the Appellant was represented by Mr. Glover.

(xxi) Mr. Howram gave evidence about his fleet check on 26th November 2005.  He said that the worn suspension component, which gave rise to a delayed prohibition during the fleet check, had not been recorded at the time of an inspection carried out on 12th November, which called into question the effectiveness of that inspection.

(xxii) Mr. Howram also gave evidence about his inspection of the vehicle and trailer following the fatal accident.  He found that the brakes were seriously defective though he added that because the vehicle was unloaded at the time of the accident it should have been possible to stop, it within a reasonable distance, if the driver had applied the brakes.  Nevertheless there was a failure to comply with the Construction and use Regulations because it would not have been possible to stop the vehicle, within the requirements, had it been fully laden.  For that reason immediate prohibitions were issued.  Mr. Howram accepted that he had not attended the scene of the accident and he accepted that the vehicles had been moved before he inspected them.  It was suggested to Mr. Howram that there must be significant doubt as to whether the vehicle was in the same condition when the prohibitions were issued as it was at the time of the accident.  He did not accept that suggestion.  Nor did he agree that the brakes would have had to be wound back in order for the trailer to be moved.

(xxiii) Mr. Nowell then gave evidence.  When asked about the condition of the vehicle and trailer prior to the accident his response was that it was ‘long since now…I can’t really say can I’.  He went on to say that it would have been necessary to wind the brakes back because they would have come on automatically if there was no air in the system.

(xxiv) Mr. Nowell explained that the loss of air in the braking system, which contributed to the delayed prohibition on 15th November 2005 arose because he had fitted a new part and in doing so had not tightened a nut sufficiently.  He said that once the defect became apparent it was swiftly corrected.

(xxv) An explanation was given in relation to the prosecution following the fatal accident.  The driver was convicted of causing death by dangerous driving and received a prison sentence.  Mr. Nowell had received a summons on the basis that he was the user of the vehicle at the time of the fatal accident.  At a late stage the prosecution accepted that this was not correct and that the user was the Appellant company.  The proceedings against Mr. Nowell were therefore discontinued but by then it was too late to prosecute the company.  If the company had been prosecuted the main line of defence would have been to raise the question of whether the Prosecution could prove that the condition of the vehicle when inspected was the same as at the time of the accident.

(xxvi) Mrs Nowell gave evidence about the inspection periods during the time that her husband was off work.  It would appear that the documentary evidence showed that the 6 week period had been exceeded.  However Mrs Nowell went on to point out that the latest report from the Traffic Consultants demonstrated that the undertaking was being complied with.

(xxvii)  Towards the end of the Public Inquiry there was some discussion of the consequences of revocation, suspension and curtailment.  Parts of this discussion were not sufficiently audible to be transcribed so it is not easy to establish, reliably, exactly what was said.

(xxix) The Deputy Traffic Commissioner delivered a reserved decision on 24th February 2006.  He concluded that the undertakings given at the Public Inquiry on 18th August 2004 had not been fulfilled by the time of the inspection in February 2005.  He found that there was no evidence that the Appellant was to blame for the accident on 20th January 2005, though the prohibitions issued during the inspection following the accident were properly issued.  He found that the condition of the vehicles was still unsatisfactory in November 2005.
(xxx) Dealing with the circumstances following the August 2004 Inquiry the Deputy Traffic Commissioner said this: “I find it astonishing that having had the entitlement cut by half and an indication that the Operator’s repute had been tarnished, Mr. Nowell should put that from his mind and concentrate on a pleasure trip to Ulster.  I find it equally astonishing that Mrs Nowell, as a nominated transport manager, should not ask about the outcome of the Public Inquiry.  The attitude of both Mr. and Mrs Nowell discloses, at worst contempt for the licensing system and, at best, a cavalier attitude.”  He went on to find that the failure to fulfil the undertakings was culpable.
(xxxi) The Deputy Traffic Commissioner concluded that there was a continuing failure of the maintenance systems which resulted in vehicles and trailers being operated in an unroadworthy condition.  In particular the Deputy Traffic Commissioner concluded that it was likely that the inspection of the vehicle and trailer involved in the fatal accident, which occurred 12 days before the accident, had not been carried out competently and thoroughly.  His overall conclusion was that there had been little change in the attitude of Mr. and Mrs Nowell, to their responsibilities, in the period since the Public Inquiry in August 2004.
(xxxii) The Deputy Traffic Commissioner concluded that his findings were capable of amounting to a loss of good repute.  In deciding whether it was appropriate to make such a finding and whether it would be proportionate to the inevitable revocation of the licence the Deputy Traffic Commissioner held that if the Appellant continued to operate vehicles would continue to be used in an unroadworthy condition, that there was no reason to believe that those concerned in the business would be unable to earn a living in another way, that it could not be said with any certainty that lessons had been learned since August 2004 and that for those reasons a finding of loss of good repute was appropriate and proportionate.
3. On behalf of the Appellant Mr. Backhouse filed a Notice of Appeal setting out 14 separate grounds of appeal.  In the light of the comments made in the course of the hearing of Appeal 2006/146 Stephen Holt t/a Safe Hands Removals the first two grounds of appeal were withdrawn at the start of the hearing.  We do not repeat the comments which we have already made in our earlier decision however they apply with equal force in this case.

4. Mr. Backhouse submitted that the Deputy Traffic Commissioner had ignored a legitimate expectation raised by the fact that he permitted the Appellant to continue to operate notwithstanding two adjournments of the Public Inquiry.  In addition he sought to suggest that an expectation was raised by the fact that the Deputy Traffic Commissioner curtailed the licence at the conclusion of the first hearing but restored the curtailed vehicles and trailers at the conclusion of the second hearing.  This was a point taken by Mr. Glover at the end of the third hearing.  It was rejected by the Deputy Traffic Commissioner and rightly so in our judgment.  We have set out in a little detail, in paragraph 2(xiv) above, what the Deputy Traffic Commissioner said at the time that the curtailed vehicles were restored and the Public Inquiry was adjourned for the second time.  In our view the Deputy Traffic Commissioner made it crystal clear that all options, including revocation, were left open.  The Appellant cannot begin to establish any ground for saying that a legitimate expectation was raised.  This ground of appeal therefore fails.

5. In our view Mr. Backhouse is on stronger ground in his attack on the validity of the Deputy Traffic Commissioner’s conclusions as at the date of the third hearing.  We acknowledge, at once, the great difficulty faced by Traffic Commissioner’s when told that there are concurrent criminal proceedings and when it is submitted that the matters which form the subject of the criminal proceedings should not feature in the Public Inquiry until the criminal proceedings have been concluded.  If the  Traffic Commissioner decides the proceed in advance of the criminal proceedings elaborate steps have to be taken to protect the fairness of those proceedings.  If the Traffic Commissioner decides to wait it may in the end prove impossible to deal with other aspects of the Public Inquiry, fairly, in advance of the evidence, which is to be given at the criminal trial.  That proved to be the position here because the Deputy Traffic Commissioner ultimately felt compelled to wait and we fully understand his reasons for so doing.  But the inevitable consequence is delay, which carries with it the kind of problems exposed in this case, for example witnesses saying they cannot remember because it is now too long ago, operator’s saying that they have put their house, sufficiently, in order in the intervening period and the lack of any adequately up to date evidence of a maintenance inspection, to enable the Traffic Commissioner to assess the extent to which the operator has succeeded in putting it house in order.

6. Where a Traffic Commissioner concludes that a Public Inquiry must await the outcome of criminal proceedings it is important that steps are taken to keep the delay to a minimum.  We would not regard it as being in any way improper for a Traffic Commissioner to inform the Crown Prosecution Service, the Clerk to the Magistrates and the Court Manager of the Crown Court, if the case has been committed to that Court, of the pending disciplinary proceedings.  In our view the Traffic Commissioner can, properly, go on to make it clear that the Public Inquiry cannot be finished until the Criminal proceedings have been concluded, so that there is a need for the Criminal proceedings to be dealt with as speedily as possible.  We can see no reason why the Traffic Commissioner should not ask to be given regular information about the progress of the Criminal proceedings.  Finally, of course, the Traffic Commissioner needs to take steps to ensure that the Public Inquiry or any resumption of it takes place as soon after the conclusion of the Criminal proceedings as reasonably possible.

7. Mr. Backhouse submitted that the Deputy Traffic Commissioner’s overall conclusion was flawed for a number of reasons, which should be considered in combination.  We must, however, assess them individually to begin with. 

8. First he submitted that the conclusion that Mr. and Mrs Nowell at worst disclosed contempt for the licensing system and at best were complacent, following the August 2004 hearing, simply cannot stand.  We share the Deputy Traffic Commissioner’s surprise at the evidence that nothing was said about the result of the Public Inquiry when Mr. Nowell returned home.  We would have thought that some comment, to the effect that ‘we are still in business, just’ would almost certainly have been made.  On the other hand given that the evidence is that Mr. Nowell dealt with compliance and his wife with other aspects of the business and given that he was about to embark on a four day trip which would only keep him away from the business for two working days, we are not surprised that Mr. and Mrs Nowell did not give the situation the detailed consideration, there and then, which the Deputy Traffic Commissioner seems to have expected.  The indications are that this was a pre-planned trip, whereas the Deputy Traffic Commissioner’s strictures would only be appropriate, in our, view if the decision to go to Ultster had been taken after the result of the Public Inquiry had been announced.  In our view the Deputy Traffic Commissioner has jumped to a conclusion, which would have been shown to be an inappropriate conclusion by a more detailed assessment of the evidence.  We agree with the submission that this finding cannot stand.

9. Second, Mr. Backhouse submitted that the findings that there had been a continuing failure of the maintenance systems, resulting in vehicles being used in an unroadworthy condition and that there had been little change in the attitude of Mr. and Mrs Nowell to their responsibilities are not supported by the evidence available at the February 2006 Public Inquiry.  On the material available by the end of the September 2005 Public Inquiry the Deputy Traffic Commissioner concluded that it would not have been necessary to do more than he had already done by curtailing the licence.  The question therefore is what other evidence was available by February 2006 which either contradicted or confirmed that conclusion.

10. The evidence which contradicted that conclusion concerned the circumstances surrounding the fatal accident in January 2005 and the evidence of the fleet inspection and roadside check in November 2005.  Assuming that Mr. Howram was correct, and we are not persuaded that the Appellant has shown that he was wrong, the condition of the vehicle and trailer would have posed a threat to road safety had the trailer been loaded.  However it has to be remembered that by February 2006 this incident was over a year old.  It occurred at a time when Mr. Nowell was still off sick and it occurred at a time before the Appellant started to take and to act upon advice from Transport Consultants.  The roadside check revealed a deep cut in a tyre and loss of air in the braking system.  It seems to be accepted that the cut to the tyre was the kind of operational problem which any operator could suffer.  The loss of air in the braking system was caused by changing a unit connected with the braking system and was swiftly cured by tightening a nut.  The defect found during the fleet inspection does tend to suggest the failure of a maintenance inspection, as did the brake defects found in January 2005.

11. The evidence which confirms the Deputy Traffic Commissioner’s conclusions, as at September 2005, comes from the fact that the Appellant company employed Transport Consultants and the findings which they made.  In our view the employment of Transport Consultants, in itself, demonstrates a change in attitude and a willingness to take steps to put matters right.  In addition the first and third reports from the Transport Consultants demonstrate a degree of improvement between early October 2005 and 16th February 2006.  The earlier report set out three areas where changes were needed.  The later report shows that appropriate steps had, by then, been taken to make the required changes.  That report concluded that the systems and maintenance files showed that the Appellant was, by then, compliant.  The Deputy Traffic Commissioner concluded that it was very likely that the inspections which took place on 8th January 2005, which failed to reveal the brake defects on the vehicle and trailer involved in the fatal accident were probably not carried out competently and thoroughly.  In the next sentence he noted that the audit report by the Transport Consultants dealt only with the existence of systems and not their quality.  While the final point is correct it seems to us to be unfair to dismiss this report by reference to events more than a year earlier and more than six months before the Transport Consultants first reported.

12. In our judgment the findings in relation to a failure of the maintenance system and the lack of any change in attitude, while undoubtedly justified in the early part of 2005, were simply not supported by the evidence available as at February 2006.  In our view some improvements had taken place by then, albeit that the Appellant was in no way operating as at the level of the perfect or ideal operator and these have not been adequately reflected in the findings made by the Deputy Traffic Commissioner.

13. It follows, in our judgment, that it was not appropriate or proportionate for the Deputy Traffic Commissioner to conclude that the Appellant had lost its good repute and we are driven to the conclusion that that finding was plainly wrong.  The revocation of the licence and the orders for disqualification must therefore be set aside.

14. We have had to consider what other orders to make.  In our judgment it would not be sensible to remit this case for a re-hearing.  The evidence is already stale or very stale, with the result that a further hearing would serve no useful purpose unless there was a further inspection and thoroughly up to date evidence.  The continued uncertainty which would be caused by remitting the case for a re-hearing would be unlikely to benefit the operator, the Traffic Commissioner or the public generally.

15. In our judgment the appropriate course is to curtail the licence to the minimum number of vehicles and trailers which the Appellant requires.  The purpose is to leave the Appellant with just enough vehicles to operate so that if there is a need for more an application will have to be submitted to increase the authorisation, but until then it should be possible for the Appellant to maintain the reduced fleet in a safe and proper condition.  On this basis the fleet is curtailed to 2 vehicles and 4 trailers.  That order takes effect from the date of the hearing, ie 26th April 2006.








Michael Brodrick







         1st June 2006
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