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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2006/192

Appeal by STEPHEN P SHIRLEY

Before:
Frances Burton



Patricia Steel



Stuart James

__________________

 O R D E R

__________________

SITTING IN London on 27 July 2006

UPON READING the decision of the Traffic Commissioner for the West Midland Traffic Area dated 10 March 2006

AND UPON HEARING Lisa Hennessy of Counsel for the Appellant

IT IS HEREBY ORDERED that the appeal be ALLOWED

Appeal 2006/192

Appeal by STEPHEN P SHIRLEY

_________________

R E A S O N S

_________________

1. This was an appeal from a decision of the Traffic Commissioner for the West Midland Traffic Area dated 10 March 2006 when he determined that the Appellant had lost his good repute as a Transport Manager.

2. The factual background is apparent from the documents, the transcript of the public inquiry and the decision letter from the Traffic Area Office and is as follows :

(i) The Appellant is the Managing Director and Transport Manager of a company called Elizabethan Travel which holds a public service vehicle operator licence. This company has had its authorisation recently curtailed for a short period, following a disciplinary public inquiry on 9 March 2006. The public inquiry was triggered by convictions in the magistrates court of both the company and some drivers. A number of offences were involved: on the part of the company, failing to produce tachograph sheets contrary to s 99(1)(bb) of the Transport Act 1988, operating a vehicle with a defective speed limiter contrary to Regulation 36A (Construction and Use Regulations) and s 42 of the Road Traffic Act 1988, and for using a vehicle in which a tachograph was not in use contrary to s 97(1)(a)(iii) of the Transport Act 1968; on the part of three of the company’s drivers, using vehicles without tachographs being in operation. The company had incurred fines of £5,000.

(ii) The calling in letters which summoned the company and the Appellant to the public inquiry made clear that as a result of the convictions the good repute of the Appellant as Transport Manager would be in issue at the hearing. On 18 January 2006 the Appellant wrote to explain that he would be unable to attend for medical reasons and on the same day the company wrote asking for an adjournment as the Appellant was on the waiting list for heart surgery. The adjournment was refused but the Traffic Commissioner did accept the Appellant’s absence at the hearing (provided a medical note was produced) and expressly stated that the Appellant would be recalled when he was well enough to attend.

(iii) At the hearing the Traffic Commissioner nevertheless commented on the Appellant’s absence in the following terms: “… he felt that by attending a meeting it would cause him undue stress and anxiety, while he was nevertheless capable of running his normal workload and I have to say I find that puzzling because I would have thought that running a substantial coach business was considerably more stressful than attending a public inquiry, so I found that puzzling”.

(iv) At the public inquiry, in a brief oral decision, the Traffic Commissioner went on not only to take action against the company’s licence but also to determine that the Appellant had lost his good repute. Upon receipt of the letter announcing this latter decision to the Appellant, the company wrote to the Traffic Area Office asking for a stay of the decision in respect of the Appellant’s repute in order to give them time to find a new Transport Manager, and stating that the Appellant had already lodged an appeal with the Transport Tribunal.  The Traffic Area Office replied allowing the company until 31 May 2006 to appoint a new Transport Manager.

3. At the hearing of the appeal the Appellant was represented by Miss Lisa Hennessy of Counsel who presented us with a helpful skeleton argument.

4. Miss Hennessy relied first on the apparent procedural error in which the Traffic Commissioner had determined the issue of the Appellant’s repute in his absence, without hearing evidence from him or on his behalf, and this after the Appellant had been clearly notified that he would be recalled when he was well enough to attend, and his absence had been agreed on medical grounds (with a medical certificate received before the date of the public inquiry).

5. Miss Hennessy’s second point was that, having agreed to the Appellant’s absence from the public inquiry, the Traffic Commissioner had then commented on the quality of the medical evidence (which was clearly outside his area of expertise) and had articulated a conclusion (i) that it was “puzzling” that attending a public inquiry should be more stressful than running a coach company, and (ii) that the explanation for this might be that “in fact the way he does that job doesn’t put demands on him, doesn’t stress him, because he has not exercised the degree of control that he needs to have done”. Miss Hennessy submitted that this showed a bias against the Appellant which was inappropriate, since to come to such a conclusion, and going behind a medical certificate, was clearly unfair and unsupported by evidence.

6. Miss Hennessy’s third point was that the Appellant had not received a fair hearing since pursuant to Article 6 of the Convention on Human Rights and Fundamental Freedoms (now incorporated into the Human Rights Act 1998) the Appellant was entitled to a fair hearing before an independent and impartial tribunal, and that the hearing at the public inquiry was clearly compromised by the Traffic Commissioner’s initial comments even before he proceeded to determine the issue of the Appellant’s repute in his absence at a public inquiry from which he had been excused on the basis that he would be called back when fit.

7. Miss Hennessy’s final point was that there was no sign, in the Traffic Commissioner’s oral decision or in the Traffic Area Office’s decision letter on the matter of the Appellant’s repute, either of any consideration of proportionality nor of the seminal decision in Crompton t/a David Crompton  Haulage v Department of Transport North Western Area [2003] EWCA Civ 64, in which the Court of Appeal examined the issue of good repute which is not defined anywhere in the legislation.

8. Miss Hennessy submitted that as a result of these errors the Appellant had not had a fair hearing and that the decision in respect of the Appellant’s repute should be set aside, though she accepted that the decision in respect of the company was not impaired.

9. We agree. While the Traffic Commissioner clearly conducted the public inquiry in relation to the company perfectly fairly, no decision should have been taken in respect of the Appellant’s repute when he had been expressly told that he would be recalled for this purpose. The procedural error must therefore be acknowledged and the appeal allowed. 

10. In the circumstances, the appeal is allowed and the matter remitted to the Traffic Commissioner.

Frances Burton

18 August 2006
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