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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2006/313

Appeal by DAVID LLOYD




Before:
Hugh Carlisle QC, President






Leslie Milliken






John Robinson

__________________ 

O R D E R

_________________ 

SITTING IN London on 9 August 2006

UPON READING the decision of the Traffic Commissioner for the South Eastern and Metropolitan Traffic Area dated 21 June 2006

AND UPON HEARING David Phillips QC, instructed by Backhouse Jones, solicitors for the Appellant

IT IS HEREBY ORDERED that the appeal be DISMISSED and that the orders of revocation and of disqualification take effect at 2359 hours on Thursday, 31 August 2006.

DAVID LLOYD
Appeal 2006/313

_________________ 

R E A S O N S

________________ 

1.
This was an appeal from the decision of the Traffic Commissioner for the South Eastern and Metropolitan Traffic Area on 21 June 2006 when he revoked the Appellant’s licence and disqualified him indefinitely.  

2.
The factual background appears from the documents, the transcript of the public inquiry and the written decision of the Traffic Commissioner and is as follows:

(i)
In September 2005 the Appellant was granted a standard international operator’s licence authorising seven vehicles and five trailers.  A condition was imposed that the Appellant’s brother, sister and niece (Anthony Lloyd, Steven Lloyd and Lisa Lloyd) should not be involved in the management or financing of the licence.  The application was supported by bank statements and by a contract of employment with the proposed transport manager, Mr Jackson, with copies of CPC certificates in his name.  

(ii)
On 14 December 2005 the Appellant applied to increase the number of authorised vehicles to 17 vehicles and 10 trailers.  Notice was also given that the Appellant sought to appoint a new transport manager, Mr Erangey.  This application was sent in by Transport Management Consultants Limited (“TMC”), which company was acting on the Appellant’s behalf, with a signed authority to this effect.  After reminders bank statements from the Appellant were submitted in support of the application and these showed substantial receipts from Leisurenotice Limited (“Leisurenotice”).

(iii)
On 17 March 2006 the Appellant was sent a call-up letter from the Traffic Area Office, stating that the application to vary the licence would be considered at a public inquiry.  The letter stated that “the Traffic Commissioner is concerned about the large increase in vehicles, in view of the association with revoked licences”.  

(iv)
A further call-up letter was sent on 12 May 2006 and stated that in addition to the variation the Traffic Commissioner would also consider other matters:-



“It has now come to the Traffic Commissioner’s notice that documents produced to him for the purpose of obtaining your operator’s licence, namely bank statements, and the Transport Manager contract of employment and CPC Certificates, may not be genuine.”

The “action to be considered” was revocation, suspension or curtailment under s.26(1)(e) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) on the grounds that the Appellant had “made or procured to be made a ….. statement of fact ….. that ….. was false”.  The Appellant was warned that by reason of s.27(1)(a)&(b) of the Act revocation for loss of good repute or financial standing might be mandatory.  The letter also served formal notice, as required by s.27(2) of the Act, that revocation may ensue “unless you can demonstrate that the documents you submitted to the Traffic Commissioner in order to obtain your licence were genuine”.  The power to disqualify was also raised.  The Appellant was invited to make written representations pursuant to s.27(2) of the Act before the Traffic Commissioner took action.

(v)
Enclosures with the call-up letter included the Traffic Commissioner’s brief, copies of correspondence, a copy of the original application with copies of the supporting documents, and a copy of the application to vary.

(vi)
The public inquiry took place on 13 June 2006 when Mr Prior, a solicitor from Backhouse Jones, represented the Appellant.  At the outset the Traffic Commissioner raised the issue of falsification in respect of the bank statements submitted with the original application and also the transport manager’s alleged contract of employment and CPC certificates.  The Traffic Commissioner checked that Mr Prior had copies of these documents and then invited him to compare the bank statements with statements which had been received in relation to other applications.  The Traffic Commissioner pointed out that the payments in and out were almost identical and that this led him to question their authenticity.  At this stage Mr Prior interrupted and asked if he could make an opening statement.  Before he did so the Traffic Commissioner also provided him with a report from the OCR which indicated that the CPC certificates in the name of Alan Jackson were false.

(vii)
Mr Prior then made an opening statement.  He said that until the documents had been put to him that day the Appellant did not know the grounds on which the Traffic Commissioner was alleging that they were not genuine.  He then expressly accepted on the Appellant’s behalf that the bank statements and the documents relating to the transport manager were “false”.  He said that after receipt of the second call-up letter the Appellant and he had visited the Appellant’s bank:-



“We made an appointment to go and see the manager of Barclays Bank, and Mr Lloyd, in advance, faxed the statements over to him, and he has confirmed that they are false bank statements.  He said they’re very good copies, he said the … the giveaway is the type face used in Mr Lloyd’s name and address, and whoever produced the bank statements has got the correct sort code at the top of the statement, but has omitted to … when putting these things together ….. to delete a sort code at the bottom which is an entirely different sort code.  So the … the bank manager confirmed that they were false …..”


Mr Prior said that the Appellant had had “seeds of doubt in November 2005” about the Transport Manager and these had been confirmed when he received the call-up letter.  The original application had been dealt with “by a business called Cameron Associates”: it had been a Mr John Plummeridge with whom the Appellant had had dealings.  The Appellant became dissatisfied with him in November 2005 and then contacted Mr Doughty of TMC, who had advised the Appellant thereafter.  Mr Prior concluded by submitting that at the public inquiry the Traffic Commissioner had to consider the role that the Appellant had in what had occurred and in the light of the current situation.

(viii)
Mr Prior then called the Appellant as a witness.  The Appellant said that he had been made redundant after 25 years employment and that he had jumped at the offer from his brother, Anthony Lloyd, to set up a transport business to take over some of Anthony’s vehicles.  The Appellant was introduced to Mr Plummeridge who offered to carry out all the paperwork.  The Appellant provided some of his own bank statements and then signed an application form provided by Mr Plummeridge.  The Appellant said that he had not seen the bank statements submitted with the original application until these had been sent to him with the call-up letter.  He agreed with leading questions from Mr Prior that Mr Plummeridge had explained that his brother, nephew and niece should not be involved in the management or financing of the business and that this was because they had had problems “in connection with operator’s licences in the past”.  The Appellant accepted that the bank statements were forgeries.  He had never met Mr Jackson and realised when he saw the alleged contract of employment that it could not be accurate because the address given for Mr Jackson was the address of one of the Appellant’s relatives, where he himself had lived from time to time.  Mr Prior put the Appellant’s position in a leading question to him:-


“Q.
I think with hindsight you accept a great degree of naivety if not ignorance when you’ve signed that form.


“A.
Both.  Naivety and ignorance.


“Q.
But is it the case that you’ve always been anxious to operate your licence conscientiously?


“A.
Yes.  Absolutely.”

(ix)
The Appellant then mentioned his dissatisfaction with Mr Plummeridge and the involvement of TMC.  They had advised him that the position of the CPC holder needed addressing and he then approached a friend, Mr Erangey, whom he had appointed as his new transport manager.  He had severed all connections with Mr Plummeridge.  TMC had advised him to apply for an increase in vehicles.  He had never had any criticism from the police or VOSA about the condition of his vehicles or in relation to drivers’ hours or records of drivers.

(x)
The Traffic Commissioner then questioned the Appellant and he agreed that he had never met Mr Jackson at any time.  The Appellant accepted that there had not been an effective transport manager from September to December 2005.  He first knew about the falsification of the bank statements when these were pointed out to him by Mr Prior.  He could not remember how he came to contact TMC.  He had been introduced by Leisurenotice to Mr Plummeridge.  Leisurenotice was a skip hire company, run by his sister-in-law and two nieces.  The Traffic Commissioner interposed that he must have come across Leisurenotice in the past otherwise he would not have imposed the condition on the licence (see sub-para.(i) above).  The Appellant said that he had taken over vehicles from Leisurenotice:-



“Q.
Now you say you didn’t buy them, you took them over.  What do you mean by that?



“A.
I was slowly … I think … I … I wanted to take the company over completely, but I hadn’t enough knowledge to take a company over completely.  So I was given the chance of taking part of it over and then slowly in time take a bit more over, Sir.



“Q.
Yet you say you didn’t buy the lorries.



“A.
No.



“Q.
So how were you taking over?



“A.
Well there was no contract signed or nothing.  It was to give me hope of doing something.


“Q.
And did you pay rent for those lorries to Leisurenotice?


“A.
No Sir.


“Q.
So the vehicles continued to, and still do, belong to Leisurenotice?


“A.
Yes Sir.


“Q.
Which, I think, is a company that had a licence revoked.  Is that right?


“A.
That is correct Sir.  Yes.


“Q.
Okay.  Was your brother the transport manager of Leisurenotice?  I’m not sure if we’ve got the file over there ….. Do we have Leisurenotice there?


“THE CLERK.
No we don’t.


“Q.
No.



“MR PRIOR.
Sir, I … I may be able to help, Sir, because I actually downloaded the decision on ….. Leisurenotice.  In fact no; the transport manager 3 years ago was a Mr Plummeridge.  And, Sir, at that time you, in fact disqualified Mr Plummeridge.



“THE TRAFFIC COMMISSIONER.
So there’s … there’s a written decision by the sounds of things.



“MR PRIOR.
Yes Sir and I’m sorry I …



“THE TRAFFIC COMMISSIONER.
No.  it will be available upstairs …..



“MR PRIOR.
It would be approximately 3 years ago, Sir, if … if I may volunteer to help, Sir.  My recollection that certainly Sylvia Lloyd was disqualified for 2.5  years, and that 2.5 years has expired, but I suspect that may have been your motive … part of your motivation when you made the condition on the licence.”

(xi)
The Appellant was then asked if his bank account was being funded by Leisurenotice and he agreed that £65,000, £40,000 and £45,000 had been paid into his account in December 2005, January and February 2006 respectively.  These were loans on which he said he had paid no interest.  The Appellant also said that Leisurenotice paid the drivers and invoiced the customers.  He was not a director of Leisurenotice and his job was to make sure that the vehicles were maintained properly.  He was asked about negotiations with customers and he said that this work was done by “the ladies in the office at Neasden”.  He named “Louisa” and said that it was her job to fix the price to ensure that a profit was made.  He did not know who were the directors of Leisurenotice but thought that they were Sharon Lloyd and Jackie Lloyd.  The Traffic Commissioner then summarised the position:-   


“Q.
Now it would appear, Mr Lloyd, and I’m putting this to you so you can comment if you wish, that despite Leisurenotice having had its licence revoked, despite other members of the family – and Mr Prior has details of some of them, but we can check it – being disqualified from them being involved in any of these operations.  But Leisurenotice has continued to operate lorries.  It owns the lorries, it pays the drivers, it invoices the customers and it receives the money from the customers.  Is that right?


“A.
Yes Sir.


“Q.
Is it not therefore operating these vehicles?  And are you not putting it bluntly a … a front for this?


“A.
I see where you’re heading Sir, but no I’m not a front.


“Q.
But you have no real involvement in the management of …


“A.
At the moment.


“Q.
… of the company.


“A.
But I will have.  I’m trying to do one part of the company at a time, Sir.


“Q.
So you’re … you’re saying you have no involvement, at the moment, in the management of the company?  Leaving …


“A.
Yeah.


“Q.
… aside the maintenance.


“A.
Yes Sir.


“Q.
And you get paid by the company?


“A.
I get nothing Sir.


“Q.
You get nothing?


“A.
At the moment.  Nothing.”

(xii)
Mr Prior re-examined the Appellant who said that he had attempted to distance himself from his family in recent months.  He now relied on Mr Doughty for advice.

(xiii)
Mr Doughty then gave evidence.  An unsigned statement dated four days before was handed in and read into the record.  He is an ex-police officer with qualifications connected with the transport industry.  He is a member of the Society of Expert Witnesses and a Chartered Member of the Institute of Logistics and Transport.  He set out the history of his involvement with the Appellant and his advice that an application for an increase in the number of authorised vehicles should be made.  He was aware of the condition on the licence and he caused his staff to obtain as much information as possible about the Appellant, the Lloyd family and Mr Plummeridge.  He had completed the variation application form on the Appellant’s behalf and it had been submitted from his office.  He stated that “it became apparent that [the Appellant] was dissatisfied about what had gone on before with regard to Mr Plummeridge and Mr Jackson and was keen to make a “clean sweep””.  In conclusion Mr Doughty stated:-    

“With continuing support there are no reasons as to why David Lloyd should not be permitted to operate vehicles in accordance with the undertakings specified in the Operators Licence Regulations or conditions that the Traffic Commissioner may feel necessary to impose.”


At the end of the statement Mr Doughty then set out a declaration of truth in the content of the statement.  In evidence Mr Doughty said that the Appellant was the registered owner of the vehicles but he agreed with the Traffic Commissioner that this in fact meant no more than that the Appellant was the registered keeper: in many cases vehicles are owned by a finance company but the registered keeper is expressed to be the person who controls the use of the vehicles.

(xiv)
The Traffic Commissioner invited Mr Prior to take time before making his final submissions but Mr Prior was prepared immediately to proceed.  He submitted that there had been two victims of the admitted fraud: the operator licensing system and the Appellant himself.  He accepted that the Appellant had been naïve and inattentive to his own affairs but asserted that there was now a new CPC holder in place and that with TMC and his own advice available to the Appellant he would meet the operator requirements in future.  Although it was accepted that there were grounds for some action, Mr Prior submitted that this should not result in revocation.

(xv)
The Traffic Commissioner gave a written decision.  After setting out the evidence and the submissions he referred to the information in the public domain which included decisions of the Tribunal relating to Leisurenotice (2003/4 Leisurenotice Limited, when after a hearing on 9 April 2003 an appeal against revocation and disqualification was dismissed: Mr Plummeridge had been the transport manager and his appeal against an order that he had lost his repute was also dismissed) and to Steven Lloyd (2002/30 Steven Lloyd T/a London Skips, where after a hearing on 10 July 2002 an appeal against an order of disqualification was allowed: there had been no appeal against an order of revocation).  The Traffic Commissioner also noted that the current directors of Leisurenotice were Jackie Lloyd and Sylvia Lloyd and that Mr Plummeridge had been a director from 1 May 2005 until 13 December 2005.  In conclusion the Traffic Commissioner stated:-    


“48.
Having carefully considered all the evidence, I am in no doubt but that Mr Lloyd’s operation of vehicles has been a sham operation on behalf of Leisurenotice which has been a deliberate attempt to circumvent the requirements of the Act.  He has been party to a manipulation of the system designed to permit Leisurenotice to continue to operate HGVs notwithstanding the revocation of its licence.


“49.
The involvement by Mr Lloyd in this sham is material to his repute.  His links with Leisurenotice and with other members of his family who have been involved not only with O-licences but with appeals to the Transport Tribunal lead me to the conclusion that he was not naive but complicit both in his false application and in the unauthorised operations by Leisurenotice.”


The Traffic Commissioner went on to revoke the Appellant’s licence and to disqualify him indefinitely.

3.
On the hearing of the appeal Mr David Phillips QC appeared for the Appellant.  He had earlier provided a skeleton argument with authorities and we are grateful for this.  His essential point was that the call-up letter was defective in that it did not give proper notice of the matters to be raised at the public inquiry.  He relied on a recent decision of the Tribunal (2006/111 Kent Coach Travel Ltd) where the Tribunal stated:


“5.
The second issue raised by Mr Laprell concerned the question of whether the Traffic Commissioner was entitled to convert the Public Inquiry into an inquiry into the ownership and control of the Appellant, when those issues were not adequately identified in the call-up letter nor were they the subject of a separate call-up letter following the matters which emerged in the course of the Public Inquiry.  Mr Laprell submitted that the main issue in the call-up letter was the question of maintenance and that the only reference to ownership or control of the business was in the context of notification of changes.  …..


“10.
In our view Mr Laprell was correct in submitting that the second and third issues should be considered together.  A Traffic Commissioner who is considering taking any form of disciplinary action is required to give notice in writing and to state the grounds on which he is considering such action.  The obligation to “state the grounds” is all the more important in the light of the decision of the Court of Appeal in the case of Muck It Ltd et al. v. The Secretary of State for Transport (15 September 2005) EWCA Civ 1124.  …..  The Court of Appeal there held that it is for the Traffic Commissioner to be satisfied of the grounds for disciplinary action.  It follows, in our judgment, that when stating the grounds for disciplinary action the Traffic Commissioner must set out, in general terms, the basis on which he is asserting that the operator has a case to answer.  In our view, in addition to the issues arising about the variation, the original call-up letter was effectively confined to issues of maintenance and to issues of good repute and finance arising out of the concerns about maintenance.  Those concerns largely disappeared as the evidence was given …..”


Mr Phillips submitted that the present case was on all fours with that decision.  When we asked what he said should have been included in the call-up letter he identified the matters in the public domain and also the allegations made in the passage quoted in para.2(xi) above.  Mr Phillips accepted that at no stage had Mr Prior sought an adjournment but submitted that this was not in itself decisive.  An adjournment should have been offered by the Traffic Commissioner and a fresh call-up letter should have been sent out.  Mr Phillips submitted that this would have enabled the Appellant’s advisers to have conducted the hearing differently, with explicit evidence of the association with the Lloyd family being made available.

4.
As a subsidiary point Mr Phillips submitted that the condition imposed on the original licence was ultra vires because s.23 of the Act only permitted conditions “for preventing or minimising any adverse effects on environmental conditions …..”.  We pointed out that no doubt this submission could have been raised on an appeal but that it would then have been open to the Tribunal to have imposed the same wording by way of an undertaking or to have remitted the application back to the Traffic Commissioner for his reconsideration.  Mr Phillips accepted that the point was technical only and of no benefit to him in the present appeal.

5.
We have to say that we wholly disagree with Mr Phillips’ submission.  The starting point to consideration of call-up letters is the requirement to give notice in s.27(2)&(3) of the Act.  We referred to this in 2001/72 Alan R Brooks (available on the Tribunal’s website: www.transporttribunal.gov.uk) where we stated:-    


“3.
On the hearing of the appeal Mr Duckworth and Mr Ostrin again appeared.  Mr Duckworth’s first point was that proper notice had not been given in the call-up letter of the case that the Appellant had to meet.  The letter not only referred to the various sections in the Act under which action was proposed but referred expressly to the statements from Mr Williams and Mr Newberry which were enclosed, with exhibits.  We have to say that from the beginning we do not think that the Appellant could have been in any doubt about the position.  We do not accept that the call-up letter was defective but, even if it was, we think that the provisions of s.27(3) of the 1995 Act should be seen in context. Similar provisions are contained in reg.9 of the Public Service Vehicles (Operators’ Licences) Regulations 1995.  Mr Duckworth submitted that only matters raised in the call-up letter could be relied upon at the subsequent public inquiry.  But this is not what the provisions state.  The Traffic Commissioner is obliged to give “notice in writing that he is considering” revocation of the licence for eg. loss of good repute.  The notice must state the grounds on which the Traffic Commissioner “is considering” such revocation and that representations may then be made by the licence holder.  We think that it is plain that the reference to grounds goes further than mere mention of the subsection of s.27(8) of the Act relied upon.  However, it is also plain that the wording is in the present tense ("is considering”) and does not preclude subsequent reliance on new or overlooked material, so long as notice in accordance with the rules of natural justice is given.  Thus, a fresh call-up letter is unnecessary, as long as the position is clear.”

6.
The Tribunal’s comments in the Kent Coach Travel case must be seen in context as the decision makes clear: the operator had been called up in respect of maintenance but the public inquiry had then proceeded to investigate other matters.  We emphasise that call-up letters are not to be viewed as pleadings and that the essential requirement is one of fairness, as we stated in the Alan R Brooks case.  Each case must be considered on its own facts.  There are marked differences between those in the Kent Coach Travel case and in the present.  The Appellant here was given notice that the bank statements and the transport manager’s certificate of employment and CPC certificates “may not be genuine” and that revocation of the licence might follow unless he could demonstrate that the documents were genuine.  The Appellant and his advisers were in no doubt as to the issues being raised.  They chose not to make representations prior to the public inquiry but to run the case on the basis of waiting to see what evidence the Traffic Commissioner had before making admissions; by that time they were well aware that the documents were forgeries.  

7.
After Mr Prior’s opening statement at the public inquiry the Appellant gave evidence in an attempt to demonstrate that he was an innocent victim of misconduct by others.  The Traffic Commissioner then asked him questions and uncovered what can only be described as a can of worms.  The reality is that the Appellant’s evidence went from bad to worse and that this was a clear case of a sham operation.  We have quoted paras. 48 & 49 of the Traffic Commissioner’s decision and we think that not only was he entitled to come to his conclusions but that the sequence of his reasoning and the end result is plainly correct.  He was entitled to take all the evidence into account in finding that the Appellant was “not naïve but complicit”.  We think that the Traffic Commissioner’s findings are fully supported by the evidence and that it is appropriate to say that his handling of the public inquiry and his decision are impeccable.

8.
This is a bad case and we cannot leave it without commenting on three matters.  First, Mr Doughty’s statement was drafted shortly before the public inquiry but made no mention of the documents which he then knew to be forgeries; nor is there mention of the Appellant’s involvement with Leisurenotice to which the Appellant referred in evidence.  It is difficult to imagine that any serious investigation into the Appellant’s affairs could have failed to discover what can only be described as a sham operation.  Nevertheless, Mr Doughty thought himself able to conclude his statement with support for the application, together with a declaration of truth.  We think that we need say no more than that we find his evidence selective and unsatisfactory.  Second, we note the deliberate tactic of waiting to see what evidence the Traffic Commissioner had before making admissions.  In the context of regulation we deprecate this approach and comment that such a lack of frankness is unlikely to assist an operator who is seeking to avoid a finding of loss of repute.  Third, we assume that VOSA will ensure that the papers in this case are submitted to the appropriate authorities for consideration of criminal charges.

9.
Accordingly, the appeal is dismissed.  The orders of revocation and disqualification will take effect at 2359 hours on Thursday, 31 August 2006.  We have allowed time only in order to protect the interests of innocent victims such as drivers and contractors; if we had been considering the position of the Appellant alone, we would have directed that the orders should have taken immediate effect.  

Hugh Carlisle QC

17 August 2006
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