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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2006/392

Appeal by  GARY PAUL BRANDON


















Before:
Jacqueline Beech







Patricia Steel







David Yeomans

ORDER

Sitting in London on 26 October 2006

UPON READING the decision of the Traffic Commissioner for the Eastern Traffic Area made on 25 August 2006

AND UPON hearing Paul Carless of SPC Transport Consultancy Service 

IT IS HEREBY ORDERED that subject to the following conditions: the Appellant appoint a competent Transport Manager; all records relating to maintenance and drivers hours be kept at the authorised operating centre; that the Appellant satisfy the Traffic Commissioner that he has sufficient financial resources to maintain the authorised vehicles and must provide bank statements covering the last 3 months and/or evidence of any overdraft facility and/or accounts and/or statement of assets, this appeal be ALLOWED

Appeal 2006/392

GARY PAUL BRANDON

R E A S O N S

1. This was an appeal from the decision of the Traffic Commissioner for the Eastern Traffic Area made on 25 August 2006 when he refused the Appellant’s application for an operator’s licence under ss.13(3), 2(2)(b), 5(4) and 7(3) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”). 

2. The factual background to the appeal appears from the documents, the transcript and the Traffic Commissioner’s written decision and is as follows:

(i) In January 2006, the Appellant applied for a standard international operator’s licence authorising 3 vehicles and 2 trailers.  The specified operating centre was the address of the nominated maintenance contractor, Arthur Spriggs & Co, in Rushden, Northamptonshire.  The Appellant, who resides in Spain, was the nominated Transport Manager.

(ii) By a letter dated 21 February 2006, the Appellant was called to a public inquiry for the Traffic Commissioner to consider whether the Appellant could discharge his responsibilities as Transport Manager from his address in Spain.  The Appellant was also informed that he was required to demonstrate how he would discharge his responsibilities under s.13(5)(a) to (c) of the Act.  To that end, the Appellant submitted a number of comprehensive documents to demonstrate how he would discharge his responsibilities.

(iii) The public inquiry was held on 20 March 2006.  The Appellant informed the Traffic Commissioner that he was in the removals business in Spain, operating vehicles which fell below the HGV licensing threshold.  He had developed a close working relationship with Mr S Newell, a haulier in the Eastern Traffic Area who regularly transported household goods to Spain.  The Appellant undertook the local deliveries for him.  When Mr Newell decided to retire, he offered the Appellant the opportunity of taking over his business.  It was the Appellant’s intention to use the existing warehouse facilities for storage and the existing maintenance contractor who also provided the operating centre.  If the Traffic Commissioner had any concerns about the Appellant being the nominated Transport Manager, the Appellant would employ a UK based CPC holder.  The Traffic Commissioner indicated that he would consider this proposal at a later stage in the public inquiry.

(iv) During questioning by the Traffic Commissioner, the Appellant displayed his knowledge of the drivers hours regulations and he went on to explain how the business would operate, including his role as principal driver undertaking journeys that would take two and a half days to complete.  When other drivers were needed, he would use Spanish drivers and if their driving ended at the operating centre in the UK with no other work for them to do, he would fly them back to Spain.  The Appellant would be able to communicate with them by telephone and e-mail.  If the Traffic Commissioner required a UK based CPC holder, the Appellant was aware of a CPC holder at the operating centre who he could use.  During the course of the hearing, the Traffic Commissioner expressed his concerns about foreign operations obtaining operators’ licences in the Eastern Traffic area when they were based overseas and he made particular reference to Greek operators.  

(v) At the conclusion of the hearing, the Traffic Commissioner stated that the Appellant appeared to be a “very straightforward person”.  

(vi) By a letter dated 27 March 2006, the Appellant was notified that the Traffic Commissioner had refused his application under the terms of s.7(3) of the Act.  The letter stated:

“.. it appears to him that you, yourself, being resident in Spain, employing drivers who likewise live in that country, means that control will be most likely exercised from that location.  Suggesting that your proposed operation may require the authority of a Spanish operator’s licence”.  

(vii) The Appellant appealed to the Transport Tribunal and was represented by Mr Carless, Transport Consultant.  On 18 August 2006, the Appellant’s appeal (Gary Paul Brandon 2006/234) was allowed upon the following basis:

“5. .. The governing legislation does not support the interpretation placed upon it by the Traffic Commissioner.  While it is clear that a distinction must be made between the right of European Community nationals to operate operating licences in each member state and the occasional necessity, if dictated by the facts, actually to become established in a foreign member state and to obtain licensing there, this is not the issue in the present case.  The Appellant proposes to operate a British based haulage company, with British registered vehicles, at a British operating centre already designated as the vehicles’ operating centre on an existing licence which it is proposed (naturally, since licences are not transferable) to surrender once the Appellant has taken over the existing vehicles, business and operating centre.  The fact that the Appellant resides in Spain is irrelevant.  In the absence of evidence that the Appellant cannot control the operation in the manner that he proposes (by email, telephone and dual record-keeping in conjunction with existing maintenance contractors and his own position as principal driver), it is difficult to see why he should not be allowed to demonstrate that he can do so.  The Appellant is British, not Spanish and is a UK CPC holder.

6. Although this was offered as part of the Appellant’s well thought out business plan, we do not consider the employment of a UK based CPC holder is critical.  We would prefer to see the UK operation left in the Appellant’s hands. His local staff can answer any urgent queries VOSA may have and should the operation give any cause for concern the Traffic Commissioner can call the Appellant to a public inquiry.  The usual new operator checks will give the Traffic Commissioner an opportunity to monitor the Appellant closely.  In particular, if the vehicles are parked up in the UK for some days awaiting returned loads (sic) this will provide VOSA with ample time to inspect them.

7. .. In conclusion, we do not understand why no extended Reasons were supplied, as is usual following a public inquiry, nor why there was no link between s 13 (the calling in letter) and s 7 (the decision letter).  We see no reason why the application was not granted and allow the appeal.  The matter is remitted to the Traffic Commissioner for his reconsideration with a recommendation that (once necessary updating of the application, e.g. in respect of finance, is completed) the licence be granted as applied for”.

(viii) Without further evidence being received or considered, by a letter dated 25 August 2006, the Appellant was informed of the Traffic Commissioner’s decision upon the remitted application.  Having considered the provisions of s.7 of the Act and previous cases involving Greek operators who had obtained licenses in the Eastern Traffic area and having considered the provisions of s.58 of the Act, he made the following findings of fact:

“.. the transport management of the business will be conducted and controlled from Spain by the applicant as both owner and transport manager.  Consequently, this is not a British but a Spanish based operation, to be established in Spain (in conjunction with Mr Brandon’s existing Spanish distribution business), which requires the authority of a Spanish operator’s licence.  Mr Brandon’s nationality is irrelevant.  If this was a Spanish national seeking authorisation on similar terms, precisely the same test would apply.  The fact that this business is established in Spain means that the applicant does not meet the requirements of s.2(2)(b).  Furthermore, on the balance of probabilities the authorised vehicles would not normally be kept at the nominated operating centre.  Nonetheless, I could not but agree with the Tribunal’s observation that is always helpful for fully reasoned grounds to be given for refusal.  Having redressed this omission, it becomes clear why I have great difficulty in following the Tribunal’s recommendation to grant this application.”

3. At the hearing of this appeal, the Appellant was again represented by Mr Carless.  His first point was that there had been no material change since the Transport Tribunal had recommended the grant of the Appellant’s application for a licence and in the circumstances, the application should have been granted.  He submitted that the Traffic Commissioner had misdirected himself in relying upon the past activities of Greek operators who had no relevance to the Appellant’s case, in failing to accept that Tribunal’s conclusion that the fact that the Appellant resided in Spain was irrelevant and in determining that the vehicles would normally be kept in Spain. 

4. We consider that the starting point to this appeal is the fact that the Appellant was seeking to take over an existing UK based operation and as a result, could not be properly compared to those Greek operators that the Traffic Commissioner referred to in the course of his decision, those operators having manipulated the system for their own benefit and had been found to be “sham” operations.  The Appellant was described by the Traffic Commissioner as a “very straightforward person”, he accepted that the Appellant did not have “any sinister motives” in his application and the impression of the Appellant from the transcript was that of a person who had a well thought out business plan and who was entirely genuine in the application that he made.  On more than one occasion, he offered the Traffic Commissioner a condition that he would engage the services of a transport manager in the UK if he was considered to be inappropriate by reason of his residence in Spain.  

5. There is a distinction to be made between the management and control of a business and the management of its transport operations.  It is entirely acceptable for a person resident in another EU state to own a business which has transport operations within the UK, provided s.7 and s.58 of the Act are satisfied.  There was nothing before the Traffic Commissioner to suggest that the Appellant was anything other than genuine in stating that he wished to take over the business of Mr Newell which had complimented his own business so well and to continue operating a UK based transport operation, apart from the fact that the Appellant was resident in Spain and intended to use Spanish drivers for journeys that he could not fulfil himself.  We do not find that these two facts were sufficient in themselves to conclude that the Appellant was to run a Spanish operation.  However, we do accept that s.58 of the Act is unlikely to be satisfied by a Transport Manager who lives abroad, even though he may be the principal driver and was intending to make all operational decisions.  To that extent we do not agree with the previous decision of the Transport Tribunal which relied upon the Appellant having “local staff (who) can answer any urgent queries VOSA may have”.  The Appellant did not suggest that he had any “local staff” to aide him in the discharge of his functions under s.58 of the Act.  Indeed, he stated that his warehouse would be without staff save for when drivers were present.  It was for that reason, that he offered the services of a CPC holder to assuage the concerns of the Traffic Commissioner.  

6. We are satisfied that this appeal should be allowed but that the following conditions should be attached to the licence: 

a) that the Appellant appoint a competent Transport Manager; 

b) that all records relating to maintenance and drivers hours be kept at the authorised operating centre; 

c) that the Appellant satisfy the Traffic Commissioner that he has sufficient financial resources to maintain the authorised vehicles and must provide bank statements covering the last 3 months and/or evidence of any overdraft facility and/or accounts and/or statement of assets in support.

7. 
In the result, this appeal is allowed.

Jacqueline Beech

  1 December 2006
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