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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2006/405

Appeal By: TRANSCLARA Ltd.



Before:
Judge Brodrick






Leslie Milliken






David Yeomans

____________

ORDER

____________

SITTING in London on Wednesday 3rd January 2007

UPON READING the decision of the Traffic Commissioner for the Eastern Traffic Area made on 20th September 2006

AND UPON HEARING Tim Nesbitt, of Counsel, instructed by Barker Gotelee, Solicitors, in behalf of the Appellant.

IT IS HEREBY ORDERED that this appeal BE ALLOWED on the basis that the following undertakings are recorded on the Appellant’s licence:

1.
That the six weekly maintenance inspections take place at the operating centre authorised by the Eastern Traffic Area, [“the operating centre”].

2.
That all records relating to the maintenance of the vehicle and to driver’s hours be kept at the operating centre.

3.
That when the vehicle or vehicles specified on the licence is/are not in use the expectation is that they will usually be parked at the operating centre.

4.
That no later than 2359 on 2nd April 2007 the Appellant will appoint a second competent Transport Manager to undertake transport management duties at the operating centre.

5.
That upon the appointment of the second Transport Manager the Appellant will supply to the Eastern Traffic Office and to VOSA contact details for the person appointed to enable contact to be made when that person is not at the operating centre during normal working hours.
TRANSCLARA Ltd.

2006/405
___________

REASONS

___________

1. This is an appeal against the decision of the Traffic Commissioner for the Eastern Traffic Area to revoke the Appellant’s standard international operator’s licence with effect from 2359 on 30th September 2006.

2. The material facts appear from the documents, the transcript of the Public Inquiry and the Traffic Commissioner’s written decision and are as follows:-

(i) The Appellant is the holder of a standard international goods vehicle operator’s licence authorising 2 vehicles and 2 trailers with an operating centre at Milton Keynes Traction Services Ltd, 5 The Garage, Watling Street,  Hockliffe, Leighton Buzzard.

(ii) On 24th January 2006 the Traffic Area Office wrote to the Appellant expressing concern that the Appellant might no longer satisfy the requirements to be of appropriate financial standing and good repute.  The Appellant was invited to make representations in writing within 21 days but it was, in any event, informed that a Public Inquiry would be held on 20th February 2006 and that financial and other information should be submitted to the Traffic Commissioner.

(iii) In the absence of any reply the Traffic Area Office wrote again on 10th February 2006 reminding the Appellant of the need for financial information.  That produced a response from the Appellant’s Solicitors on 17th February.  In addition to financial information the Traffic Commissioner was informed that the Appellant had not operated the vehicle between June and December 2005, but that it was now back in use to carry out sub-contract work for a Dutch company.

(iv) When the Public Inquiry commenced on 20th February 2006 Clare Barrett was present, as a Director of the Appellant, and the company was represented by Mr. Oliver of the Appellant’s Solicitors.  The Traffic Commissioner began by indicating that finance appeared to him to be the central theme of the Public Inquiry.  However at an early stage he asked to be told how the licence was used because of difficulty over correspondence, much of it with Spain.

(v) Clare Barrett gave evidence and explained that the company had had problems over payment for work it had done, which meant that the vehicle was not being used continuously.  In particular she said that the vehicle was off the road between June 2005 and 8th December 2005 when the Appellant began to do work for a Dutch company.

(vi) In answer to the Traffic Commissioner Clare Barrett said that she had been resident in Spain for 21 years.  She said that she was the Transport Manager of the Appellant, that everything was sent to her accountants in Stratford on Avon and that the maintenance side was carried out by Milton Keynes Traction at Hockcliffe.  When asked who instructed the drivers Ms Barrett replied that she did since she was the driver.  She said that the vehicle normally made one return journey per week either to the UK and back to Spain or Portugal or it made a return trip to Holland and back to Spain or Portugal.  When asked where the vehicle was based Ms. Barrett replied ‘at Hockcliffe’.  When the Traffic Commissioner doubted that reply she said that the vehicle was in the UK every week and it is a UK registered vehicle and a UK registered company.  The Traffic Commissioner ended these exchanges by saying, ‘well I might have to think more on this Mr. Oliver because this takes me by surprise as you can imagine’.

(vii) Mr. Oliver endeavoured to retrieve the situation, pointing out at the end of a lengthy interjection that the Traffic Area Office had seen the preventative maintenance sheets and the tachographs.  This surprised the Traffic Commissioner because he had not seen those documents and it emerged that they had been checked, found to be satisfactory and then returned.  At that point the Public Inquiry returned to financial issues.

(viii) At a slightly later stage the Traffic Commissioner adjourned briefly to consider the maintenance records and tachographs, which had been provided by the Appellant.  On returning he indicated that he would have to adjourn to consider the location of the Appellant’s operation.

(ix) On 29th March 2006 the Traffic Area Office wrote to the Appellant to say that the Traffic Commissioner had requested that all original tachograph records for any vehicle used by the company under the licence between 30th May and 15th December should be forwarded to the office.  That was duly done on 3rd April 2006.

(x) On 30th August 2006 the Traffic Area Office wrote to the Appellant to indicate that the Public Inquiry would be re-convened on 14th September 2006.  The Appellant was notified that in addition to the matters already before the Traffic Commissioner consideration would be given to the question of whether there had been a material change, in that it appeared that the Appellant had not ‘normally used’ the authorised operating centre because it appeared that between 29th June 2005 and 9th November 2005 the vehicle was kept at Alfaix in Spain, where Ms Barrett resided.  In addition the letter raised the question of whether a Spanish operator’s licence was required.  Finally it raised two further points in relation to the issue of good repute.

(xi) The Public Inquiry reconvened on 14th September 2006 with Ms Barrett and Mr. Oliver present on behalf of the Appellant.  The Traffic Commissioner began by reviewing the evidence about the nature of the business and the connection with Spain and he reminded those present that a Transport Manager is required to have ‘continuous and effective responsibility for the management of the transport operations of the business insofar as they relate to the carriage of goods’.  

(xii) The Traffic Commissioner then turned to the tachographs and received confirmation that they formed a complete record of the work carried out by the vehicle between 30th May and 15th December 2005.  It was agreed that during that period there was only one chart which showed that the vehicle was at the Hockliffe operating centre.  He then considered the detail of the journeys shown on the charts many of them taking place in Spain.  But in addition to these journeys there were two which brought the vehicle into the UK, though not to the operating centre at the start or finish of a tachograph chart.  At this point the Traffic Commissioner reminded those present of the terms of the Goods Vehicles Community Authorisation Regulations 1992, [“the 1992 Regulations”], namely that the Traffic Commissioner was the competent authority for a haulier with an operating centre in Great Britain and that Community Authorisations are to be issued to hauliers ‘established’ in a member state.

(xiii) Ms Barrett then gave further evidence.  She explained that the vehicle had been the subject of a SORN for several months.  However there were two periods, including part of the trip to the UK at the end of which the vehicle remained at Hockcliffe until it was re-taxed, when it was driven, lawfully, on the Spanish equivalent of ‘trade plates’.  She went on to say that the vehicle had attended at the operating centre since January 2006 and that when it attended it was serviced there.

(xiv) Mr. Oliver sought to persuade the Traffic Commissioner that since it is ‘abnormal’ for a haulage vehicle to be parked up and unused for about 6 months the Appellant was not to be criticised for the fact that the vehicle was not ‘normally kept’ at the operating centre during that period.  There followed a discussion between Mr. Oliver and the Traffic Commissioner concerning the significance of the Tribunal’s decisions in the cases of 144/202 Abbeycheer Ltd, [Abbeycheer] 203/176 Sigma Trans Ltd, [Sigma Trans], and 2006/234 Gary Paul Brandon, [Brandon No.1].  The Traffic Commissioner went on to indicate that he had already re-heard the Brandon case, following the first Tribunal decision and that he had again refused to grant the licence.  He made it clear that he saw considerable similarities between that case and the present case.  Mr. Oliver went on to submit that because the Appellant company was registered in the UK it followed that it must be established in the UK.  The Traffic Commissioner clearly took the view that something more was required and he went on to suggest that having an operating centre, which is used as an operating centre, in the UK would add weight to any assertion that a business is ‘established’ in the UK.

(xv) The Traffic Commissioner gave a written decision dated 20th September 2006.  He reviewed the evidence which has been set out above.  He rejected the argument based on the fact that the Appellant’s situation was abnormal.  His conclusion is encapsulated in this sentence:- 

“The fact that the operator has not ‘normally’ used the operating centre and that the ‘management’ of the transport operations has been conducted from Spain; where the vehicle itself as been kept when not in use means that control has been exercised from Spain.”
The Traffic Commissioner went on to say that he would make no findings adverse to good repute to enable the Appellant to make an application for a Spanish licence.  However he ordered that revocation should take place some 10 days after the date of his decision.

(xvi) Notice of Appeal was given on 22nd September 2006.  The main grounds of appeal were first, that the Traffic Commissioner had given an inadequate explanation as to the way in which he had reached his decision, second, that the decision itself ended abruptly, without any indication, apart from the front sheet, as to the final result and third, that the Traffic Commissioner gave inadequate consideration to a number of issues.

3.
Mr. Nesbitt, who appeared for the Appellant on the appeal, provided us with a skeleton argument for which we are grateful.  In particular he sought to tackle what he described as the ‘thorny issue’ of what is required of an international haulage operation which seeks to be based in the UK.  It seems to us that he was submitting, in effect, that the reality of modern international haulage operations coupled with the effect of EU law means that an operator need only have a very loose connection with its operating centre and with the country in which it is authorised.  Next Mr. Nesbitt submitted that in the light of the very recent decision in the second Brandon appeal 2006/392Gary Paul Brandon, [“Brandon No. 2”], which was not, of course, available at the time of the decision appealed against, the Traffic Commissioner has applied the wrong test.  Finally he submits that immediate revocation, in all the circumstances of the present case, was plainly disproportionate.

4. At one stage in his submissions Mr. Nesbitt appeared to be about to criticise the Traffic Commissioner for the manner in which the issue, of where the Appellant company was based, had arisen in the course of the Public Inquiry.  In our view any such criticism would have been unfair.  There was nothing inappropriate about the questions, which led the Traffic Commissioner to raise the issue.  Once he had received the answers which he was given it seems to us that he was obliged to pursue the issue because it raised the question of whether he should have jurisdiction over the Appellant in the future.  The Traffic Commissioner wisely avoided the trap of attempting to deal with the issue in the course of the first Public Inquiry.  Instead he took the correct course of adjourning, considering the new material, which he requested after the first Public Inquiry, and then having a fresh call-up letter sent so that there could be no question as to whether the issue had been properly raised.  Far from being the subject of criticism his approach to this aspect of the case cannot be faulted.

5. We start with the basic proposition that this was an international haulage operation operating in more than one of the member states of the European Community.  It therefore required a Community Authorisation in order to permit it to operate in accordance with the Council Regulation 881/92, [“EC Regulations”].  The issue which the Traffic Commissioner had to decide can be restated in the form of this question: which country should be responsible for issuing that Community Authorisation, Great Britain or Spain ?  In our judgment the answer to that question depends on the true construction of the relevant parts of the EC Regulations and the 1992 Regulations.

6. Article 5(1) of the EC Regulations provides that Community Authorisations shall be issued by the ‘competent authorities of the Member State of Establishment’.  Paragraph 4 of the 1992 Regulations provides that the competent authority for the purposes of the EC Regulations shall be:- “ in relation to a haulier with an operating centre in a traffic area in Great Britain, the Traffic Commissioner for that area”.  In other words it is the existence of an operating centre within a traffic area in Great Britain which gives the Traffic Commissioner for that area the right to issue a Community Authorisation.  

7. However even when that precondition is satisfied the Traffic Commissioner is only obliged to issue a Community Authorisation if the provisions of Article 3(2) of the EC Regulations are also satisfied.  It is important to consider this Article as a whole.  It provides as follows:

“2.   Community authorisation shall be issued by a Member State, in accordance with Article 5 and 7, to any haulier carrying goods by road for hire or reward who:

-  is established in a Member State, hereinafter referred to as the ‘Member State of establishment’, in accordance with the legislation of that Member State,

-   is entitled in that Member State in accordance with the legislation of the Community and of that State concerning admission to the occupation of road haulage operator to carry out the international carriage of goods by road”.

Before considering the true construction of these provisions we should simply indicate that it is not necessary, in the present case, to consider Articles 5 or 7 since they refer to matters of detail, which do not assist in deciding the meaning of these provisions.  In our view it is clear, despite the absence of the word ‘and’ in between the two separate requirements that both must be met before a Community Authorisation is required to be issued.  

8. The second requirement is straightforward.  It will be met in Britain by an operator who is entitled to be granted a standard international operator’s licence, having met all the requirements of the relevant parts of the legislation of the Community and the Member State.  In other words in Britain it requires compliance with the Goods Vehicles (Licensing of Operators) Act 1995, [“the 1995 Act’] and the Regulations made under that Act, as well as the relevant Community Regulations.

9. On the assumption that the second requirement is intended to add something to the first it is more difficult to determine what the first requirement means, especially because no definition has been provided.  A Limited Company and a Partnership could both be said to be ‘established in accordance with the legislation of that member state’, in the sense that they are governed by Acts of Parliament, but we doubt whether this is what is meant because such an interpretation would exclude individuals, who are nevertheless entitled to obtain operator’s licences.  Our provisional view, (and we stress that it has been reached in the absence of argument on the point), is that what is required by this provision is the existence of a legally recognised body or entity which is (a) entitled to apply for an operator’s licence and (b) potentially answerable before a court, whether criminal or civil, or before a tribunal, for the actions of the haulage business for which the body is responsible.  In other words to be ‘established’ there must be a ‘body’, which can be brought before a criminal or civil court or before a tribunal.

10. It follows that the object of the whole exercise, to state it in simple terms, is to allow the free movement of vehicles carrying goods while at the same time ensuring common standards of operation, in particular in relation to safety.  Put in another way the purpose is to ensure, amongst other things, that when a vehicle carrying goods is operating in a Member State, other than the one which issued the Community Authorisation, that that State can rely on the proper and effective regulation of the haulier by virtue of the Community Authorisation. At one stage it appeared that Mr. Nesbitt was submitting that one consequence of the free movement of vehicles carrying goods must inevitably be a less rigorous regulatory regime especially because free movement may mean that vehicles remain away from their operating centres for prolonged periods.  In our judgment any such suggestion is plainly wrong.  One only has to consider the terms of Council Directive 96/26/EC to see that the European Community takes the proper regulation of the haulage industry and the safety of the public very seriously.  Furthermore Article 3(2) of the EC Regulations makes specific reference to the haulier being entitled to operate, amongst other things, in accordance with the legislation of the Community. 


In addition the Tribunal expressed similar views in trenchant terms in paragraph 4 of its reasons in the case of Sigma Trans Ltd., where the following was said:-
“We can well understand the argument that the requirement imposed by ss.5(4) & 7(3) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) that there has to be an operating centre at which a vehicle is “normally kept” is not readily adaptable to international operations.  However, the purpose of regulation is to ensure that vehicles are kept in a safe and suitable condition for use and that they are subject to proper control.  This cannot be achieved if vehicles are continually on the move and there may well be a resulting conflict between the interests of the operator and those of the regulator.  We have to say that so long as regulation is in force the interests of the regulator are paramount.” 

In our judgment that passage supports the approach which we take to the true construction of the relevant Regulations.  It should also influence the approach to the solution of the kind of problem which arose in this case.

11. We are bound to accept that the view we have taken about the true construction of the relevant Regulations does not lead to a simple one question test as to which country has the right to issue a Community Authorisation to a particular operator.  In our view it is a mistake to look for a single issue test, for example from which country is the business controlled ?  Instead it is necessary to look at two more general questions.  First, is there a legal entity which can, if necessary, be brought before a court or tribunal ?  Second, is the haulier operating, or intending to operate, in a way which will enable the competent authority to exercise appropriate and effective regulatory control ?  It is the answer to the second question which is the more likely to cause problems because there is no single test which will provide the answer.  Instead it will be necessary to assess the way in which an individual haulier operates or intends to operate.  Some of the relevant considerations can be highlighted by reviewing some earlier Tribunal decisions.

12. The appeal of Abbeycheer was concerned with the question of whether a place not currently specified on the licence as an operating centre was being used as such by one of the authorised vehicles.  The evidence indicated that instead of being left overnight at the operating centre one of the authorised vehicles was being left, from time to time, in one of three different but unauthorised places.  But the evidence also indicated that the operating centre was regularly used as well.  In considering this case it is important to bear in mind the terms of S.7 of the 1995 Act, which provides as follows:-

“7(1)  A person may not use a place in the area of any traffic commissioner as an operating centre for vehicles authorised to be used under any operator’s licence issued to him by that commissioner unless that place is specified as an operating centre of his in that licence.

    (2)  Any person who contravenes subsection (1) is guilty of an offence ….

    (3)   In this Act ‘operating centre, in relation to any vehicle, means the base or centre at which the vehicle is normally kept, and references to an operating centre of the holder of an operator’s licence are references to any place which is an operating centre for vehicles used under that licence”.


The point at issue in Abbeycheer was whether parking from time to time, otherwise than at the authorised operating centre, meant that the Appellant in that case was using a parking place(s) as an operating centre which had not been authorised for such use.  The Tribunal concluded that on the facts of that case the vehicles were not being ‘normally kept’ at places other than the authorised operating centre, with the result that there had been no breach of S.7 of the 1995 Act.  

13. An attempt was made in Abbeycheer to analyse, in percentage terms, the amount of use made of the operating centre on the one hand and the lay-bys on the other.  We question whether any great weight should be attached to such exercise in the future.  It seems to us that it is unrealistic and potentially misleading to seek a degree of mathematical precision when what is required is a judgment made on the basis of the overall position, including any explanation given for the use or non use of a particular place.  In our judgment it would be more helpful to consider what is meant by the expression ‘normally kept’.  Dictionary definitions of ‘normal’ include “conforming to a standard, usual, typical or expected”.  In our view the expectation in relation to operator licensing is that when not in use authorised vehicles will usually be kept at the operating centre.  It follows that it will be a question of fact and degree in each case whether or not a vehicle is being ‘normally kept’ at a particular place.

14. In any event there is another reason why Abbeycheer is of limited assistance in the present case.  The question in Abbeycheer was whether ‘a place in the area of any traffic commissioner’ was being used as an unauthorised operating centre.  Here the possible alternative operating centre was in Spain and therefore outside the area of any Traffic Commissioner.  In addition it will become clear that the present case gives rise to a different question, namely was the Appellant continuing to use the authorised operating centre as an operating centre ?

15. We have already made reference to the decision in Sigma Trans.  In that case the Appellant held a standard international licence authorising one vehicle and one trailer.  There were two directors of the Appellant company, one of whom was named as Transport Manager and it provided a correspondence address in this country.  There was, of course, an operating centre with an address in this country and safety inspections were to be conducted by an English company.  However when the Vehicle Inspectorate tried to make contact through the correspondence address the reply came from Athens explaining that the vehicle made constant trips between Greece and England, which resulted in delays in collecting mail.  A successful inspection took place by appointment.  While the condition of the vehicle was satisfactory the position in relation to preventative maintenance inspection was not because the 6 week period had been extended up to and including 45 weeks.  The explanation was that there was also a maintenance provider in Greece where the vehicle was sometimes serviced.  The driver’s defect book was endorsed when the driver got to Greece.  The only time the vehicle was parked at the operating centre was when no work was available.  In evidence at the Public Inquiry one of the Directors explained that the vehicle was constantly on the move between England and Greece.  The turn around period at the end of each journey might be only one day and it would be a matter of chance whether or not the vehicle went to the operating centre when it was in England.  There were maintenance providers in both England and Greece but the Traffic Area Office had not been notified of the name of the Greek maintenance provider.  The Director explained that the vehicle had not gone for 45 weeks without any maintenance inspection because there had been other inspections, though the inspections sheets were then in Greece.  Over the Christmas period the Greek driver had parked the vehicle and trailer near his home in Greece.  The Traffic Commissioner concluded that the company was established in Greece and needed a Community Authorisation from the competent authority in Greece.  He also found that there were grounds for revoking the licence and he did so.

16. We have deliberately set out the facts of Sigma Trans in some detail because they seem to us to demonstrate that whether consciously or unconsciously the Traffic Commissioner in that case took into account the overall picture and concluded that the haulier was operating in a way which made it too difficult to achieve proper and effective regulatory and safety standards through the licensing system in this country.  In dismissing the appeal the Tribunal said this:-

“If the Appellant Company does choose to operate with a UK operator’s licence it is obliged to comply with UK law: this may seem obvious but the emphasis from s.2(2)(b) of the Act is to be noted.  The words “normally kept” in s.7(3) of the Act mean what they say and cannot be ignored.  It is plain from the evidence that the vehicle and trailer were controlled from Greece and that whenever there was a pause in their activities it was in Greece that they were ‘normally kept’.  We think that the evidence was all one way and that it would have been surprising if the Traffic Commissioner had come to a different view.  Accordingly, the appeal is dismissed”.

In our view it is important to consider this passage as a whole, because it sets out an overall approach rather than isolating a single issue test, such as ‘control’.  When that is done we believe that it is consistent with and indeed supportive of the approach which we suggest.

17. The third case which was put before the Traffic Commissioner was Gary Paul Brandon No.1. Both the Brandon appeals involved the same application for a standard international operator’s licence with a proposed operating centre at the premises of the proposed maintenance contractor, who was to conduct all maintenance inspections and repairs and be responsible for submitting vehicles for annual tests.  The proposal in the original application was that the CPC holder specified as the Transport Manager would be the Appellant himself, who lived in Spain.  The Appellant provided a detailed letter setting out the way in which he intended to meet the undertakings required on the application for the licence and how he would control such things as speeding and the monitoring of drivers’ hours and defect reporting.  The Appellant indicted that records would be kept for 15 months and that they would be able to be made available at short notice.  The Appellant was called to a Public Inquiry and warned that he would need to demonstrate how the requirement of continuous and effective responsibility for the management of the transport operations could be discharged from a remote location, ie Spain.  At the Public Inquiry the Appellant offered to employ a local UK based Transport Manager, if required to do so by the Traffic Commissioner.  The application was refused on two grounds.  First, that the Traffic Commissioner was not satisfied that the Appellant would meet the requirement to have an operating centre in his area, because the vehicles would not normally be kept there.  Second, that control was most likely to be exercised from Spain so that a Spanish licence was required.  The Tribunal concluded that given the way in which the business was to be run it was wrong to conclude that the Appellant would not have an operating centre within the Traffic Commissioner’s area.  The Tribunal also concluded that the fact that the Appellant resided in Spain was irrelevant and that as there was no evidence to suggest that the Appellant would be unable to exercise proper control from Spain the matter should be remitted to the Traffic Commissioner with a recommendation that the licence should be granted.

18. When the matter came back before the Traffic Commissioner he again rejected the application, without any further evidence being received or considered.  The Traffic Commissioner concluded that since the business was conducted and controlled from Spain it was not a British but a Spanish based operation and therefore required a Spanish operator’s licence.  In addition he concluded, on the balance of probability, that the authorised vehicles would not normally be kept at the operating centre.  The Tribunal decided that the Traffic Commissioner’s reliance on the Greek cases was misplaced because Mr. Brandon was considered by the Traffic Commissioner to be ‘a very straightforward person’ who was taking over an existing UK haulage operation whereas the Greek cases involved “sham” operations by operators seeking to manipulate the system.  The Tribunal went on to distinguish between the management and control of a business and the management and control of the transport operations run by that business saying: “it is entirely acceptable for a person resident in another EU state to own a business which has transport operations in the UK, provided S.7 and S.58 of the 1995 Act are satisfied”.  The Tribunal concluded that in the Brandon case the facts that the Appellant was resident in Spain and that he intended to use Spanish drivers for journeys which he could not complete himself were insufficient to justify the conclusion that this was a Spanish operation.  However the Tribunal went on to accept that S.58 of the 1995 Act was unlikely to be satisfied by a Transport Manager who lived abroad even though that person was the principal driver and the person making all the operational decisions.  The appeal was allowed and the licence was granted, subject to a number of conditions being attached to the licence.  They included the appointment of a competent Transport Manager, (by implication based in the UK), and a provision that all records relating to maintenance and drivers’ hours should be kept at the authorised operating centre.

19. Once again the result of this appeal appears to us to be consistent with and supportive of the approach we suggest.  It seems to us that the combination of the detailed and carefully thought out proposals made by Mr. Brandon and the conditions imposed by the Tribunal mean that this is an operation which can be properly and effectively regulated in this country.

20. We have reviewed these decisions in detail for two reasons.  First, to demonstrate that when carefully considered they are entirely consistent in all but one respect.  Brandon No. 2 highlights a difference of view about S.58 as between the reasons given in the two appeals.  In our view Brandon No. 2 sets out the correct approach on this point.  Second, we seek to reinforce the point that looking for a single ‘litmus test’ in order to solve these problems will be unhelpful and liable to lead Traffic Commissioners into error.

21. Returning to the present appeal in our view the correct questions for the Traffic Commissioner to consider were (a) whether the authorised operating centre was still being used as an operating centre so that the Traffic Commissioner retained jurisdiction to issue a Community Authorisation and (b) whether the Appellant was operating in a way which allowed for proper and effective regulation by the Traffic Commissioner in accordance with the 1995 Act, the Regulations made under that Act and all the relevant EU Regulations.

22. Mr. Nesbitt submitted that the Traffic Commissioner had considered the use of the operating centre over too short a period and that there was a degree of artificiality in the dates chosen.  He said that if the matter had been considered over a longer period it would have become apparent that the vehicle was ‘normally kept’ at the operating centre.  We cannot agree.  In our view the expectation is that when a vehicle is not in use it will be parked at the operating centre.  It is not an absolute requirement because a vehicle may be elsewhere for very good reason, for example in a garage under repair.  Whether or not a vehicle is normally kept in a particular place is a question of fact and degree to be considered case by case.  One factor which a Traffic Commissioner will need to take into account is the question of whether there is a good reason for not keeping the vehicle at the operating centre when not in use.  In the present case the vehicle was away from the operating centre for a long period when it was not in use.  The reason given was that it was not considered economic to return the vehicle, given the fact that work had stopped because the Appellant was not being paid.  One of the consequences of operating under a British operator’s licence may be that some uneconomic journeys have to be made in order to retain a sufficient connection with the operator’s licensing regime in Britain to justify the continuance of the licence in Britain.  In our judgment the Traffic Commissioner was entitled to conclude that the failure to keep the vehicle at the authorised operating centre over an extended period meant that his jurisdiction to issue a Community Authorisation had become questionable and, more importantly, that the Appellant was operating in a way which did not allow for proper and effective regulation by a Traffic Commissioner in Britain.

23. The front sheet of the written decision indicates that the licence was revoked because of a material change since the licence was issued.  We can only assume, because of the abrupt way in which the decision ends, that the material change must have been the failure to use the authorised operating centre as an operating centre.  If that is right it follows that there were grounds on which to revoke the licence.

24. However the fact that there are grounds for revoking the licence does not mean that the Traffic Commissioner must automatically do so.  This was an operator anxious to continue to hold a British operator’s licence.  There was no suggestion that this business was a sham.  There was no suggestion of any problem in relation to maintenance.  There was some evidence that the operating centre was being used following the re-licensing of the vehicle and the resumption of haulage operations.  There is no indication that the Traffic Commissioner took any of these factors into account in deciding (a) whether or not to revoke and (b) the date on which revocation, if ordered, was to take place.  In our judgment it was plainly wrong and disproportionate to order revocation without taking these factors into account and without making any attempt to ascertain whether, with appropriate undertakings, this was a business which could be operated in a way which would enable effective regulation by the Traffic Commissioner.

25. Finally the Traffic Commissioner does not appear to have made any inquiry as to the amount of time likely to be required in order to obtain a Spanish operator’s licence.  He said in the final paragraph of his decision that he was not making any adverse findings about good repute in order to enable the Appellant to apply in Spain.  In our view, given that this was not a sham operation and not an operation which needed to be put out of business immediately on road safety grounds, this was plainly not a case for such a brief period before revocation took place.  Again we take the view that the Traffic Commissioner’s approach was disproportionate.

26. We invited Mr. Nesbitt to submit proposed conditions, to be attached to the licence,
with the object of ensuring that in future this business would be operated in a way which ensured (a) that the authorised operating centre was used as an operating centre and (b) that the operation could be properly and effectively regulated by the Traffic Commissioner.  When submitting his draft Mr. Nesbitt indicated that his instinctive response was to question whether we had the power to add such conditions.  He accepted that he could not, at that stage, give chapter and verse to support his doubts.

27. The powers of the Tribunal are very wide.  They are set out in paragraph 9(1) of Schedule 4 to the Transport Act 1985 and include at paragraph 9(1)(a) the power “to make such order as they think fit”.  Taken literally this would include power to attach the kind of conditions which we have in mind.  However we think it would be wise to proceed on the basis that the provision assumes that the Tribunal will only make lawful orders.  Traffic Commissioners are given specific power to attach conditions to licences under SS. 21, 22 and 23 of the 1995 Act.  It seems to us that the package of conditions which we have in mind could not be attached to a licence by a Traffic Commissioner acting under those sections.  In those circumstances it seems to us that it would not be appropriate for the Tribunal to impose such conditions, especially as the same result can be achieved by recording undertakings on the licence.

28. After making some minor adjustments to the wording and adding a further condition, designed to ensure that the Traffic Area Office and VOSA will have the ability to contact the UK based Transport Manager, the proposed conditions are as follows:-

1.
That the six weekly maintenance inspections take place at the operating centre authorised by the Eastern Traffic Area, [“the operating centre”].

2.
That all records relating to the maintenance of the vehicle and to driver’s hours be kept at the operating centre.

3.
That when the vehicle or vehicles specified on the licence is/are not in use the expectation is that they will usually be parked at the operating centre.

4.
That no later than 2359 on 2nd April 2007 the Appellant will appoint a second competent Transport Manager to undertake transport management duties at the operating centre.

5.
That upon the appointment of the second Transport Manager the Appellant will supply to the Eastern Traffic Office and to VOSA contact details for the person appointed to enable contact to be made when that person is not at the operating centre during normal working hours.


In our judgment if those undertakings are fulfilled the Appellant will be using the authorised operating centre as an operating centre and the business will be run in a way which will enable the Traffic Commissioner to regulate it effectively.  It follows that there would then be no basis for revocation of the licence.

29. On the basis that these undertakings are recorded on the licence the appeal is allowed and the revocation of the licence is quashed.
Michael Brodrick
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