[image: image1.png]



IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2006/252

Appeal by ALEC HAYDEN

T/a TRANS CONSULT




Before:
Hugh Carlisle QC, President






Leslie Milliken











John Robinson

__________________ 

O R D E R

_________________ 

SITTING IN London on Wednesday 17 January 2006

UPON READING the decision of the Traffic Commissioner for the North Western Traffic Area dated 3 April 2006

AND UPON HEARING the Appellant in person

IT IS HEREBY ORDERED that the appeal be DISMISSED

ALEC HAYDEN

T/a TRANS CONSULT

Appeal 2006/252

_________________ 

R E A S O N S

________________ 

1.
 This was an appeal from a decision made by the Traffic Commissioner for the North Western Traffic Area on 3 April 2006 when she declared that the Appellant was no longer acceptable as an agent or representative for operators.

2.
The factual background to the appeal appears from the documents, the transcript of the public inquiry and the written decision of the Traffic Commissioner and is as follows:

(i)
The Appellant, trading as Trans Consult, acted for three operators: Andrew Fitton trading as Andrew Fitton Transport; David James Humphrey trading as D&S Transport (Cheshire); and Brian Norton trading as Norton Accommodation and Container Services.  Each operator was the holder of a Standard National Licence authorising one vehicle.  They were owner/drivers and none was a CPC holder.  Each appointed the Appellant to act for him as his agent.

(ii)
On 10 October 2005 the Appellant applied on behalf of Mr Norton to change his transport manager.  The supporting form TM1 named David Peacock as the new transport manager and stated that he would work eight hours per week in that capacity.  The form stated that he had three other such appointments (for Mr Fitton, Mr Humphrey and another) for each of which he also worked eight hours per week.  In addition, he had a full time job for Royal Mail working an eight day 40-hour week.  

(iii)
On 14 October 2005 the Traffic Area Office wrote to the Appellant and asked how Mr Peacock intended “to maintain continuous and effective responsibility for the management of the transport operations” of the four operators for whom he was acting as transport manager.  On 17 October 2005 the Appellant replied:-


“David’s duties with the Post Office leaves him free from mid to late mornings during the week and totally free during week ends.  David’s post office job is based at Great Sankey at junction 8, M62 Warrington which is very central to all four operators.  As David lives in Crewe, he visits Brian Norton in Haydock and Andrew Fitton in Stockport two to three times per week whenever they are available, on his way home.  His other two operators are seen on the same basis, naturally on alternate days.  David Humphries (D&S) at Ellesmere Port then into Edward Davies at Wrexham before returning home to Crewe.


“Brian Norton is in fact just a couple of miles away and David says he can pop in daily if needed and it would not affect his duties with his other operators.”

(iv)
Similar forms (in fact GOL54, the predecessor to TM1) had been completed, with similar detail, on behalf of Mr Fitton and Mr Humphrey and in December 2005 the three operators (Fitton, Humphrey and Norton) were called-up to a public inquiry.  Mr Peacock was also called-up to the same inquiry.  The sole issue was the requirement of professional competence under s.27(1) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”).  This refers to Schedule 3 of the Act which states that the requirement of professional competence must be satisfied by an individual and that if a personal operator is not himself professionally competent (ie. in this case meaning the holder of a CPC certificate) he must have a transport manager.  These words are defined in s.58(1) of the Act:-


“’transport manager’, in relation to a business, means an individual who is in, or who is engaged to enter into, the employment of the holder of a standard licence and who, either alone or jointly with one or more other persons, has continuous and effective responsibility for the management of the transport operations of the business insofar as they relate to the carriage of goods.”

(v)
The public inquiry took place on 22 February 2006.  The operators were represented by Mr Hamilton, who is based in Fife, Scotland, and who described himself as self-employed, with UBS Consultants.  The first witness was Mr Peacock who told the Traffic Commissioner that he worked nights as an HGV driver for Royal Mail on a 40-hour eight day basis.  His hours start at 5.30pm and normally finish at about 3.30am.  He gets home at about 4.30am and goes to bed at 4.45am.  He gets up at 10.30am.  Two or three times per week he has a “cat nap” in the afternoon.  He does the bulk of his transport manager work at the weekends but is also able to use e-mails and mobile phone calls during the week.  He is available on a 24-hour basis except for his sleeping hours.  If he were telephoned when at work at, say, 1.30am he would expect his employers to send out a relief driver to take over his vehicle so as to enable him to cease his Royal Mail work and carry out his transport manager duties.  This had happened when a family emergency had arisen.  When asked the identity of the maintenance providers for the three operators he said that he did not know.  He had not had any formal training but relied on the operators to check their own vehicles.  He thought that he visited them “possibly weekly” but that he was in regular contact by phone.  

(vi)
In answer to the Traffic Commissioner Mr Peacock said that he was not at present prepared to give up his Royal Mail work.  He was paid a monthly fee per operator on which he paid tax and national insurance.  The money came in a single cheque, signed by the Appellant.  In answer to whether he had a contract with each operator he said “Not individually, no”.  

(vii)
Mrs Humphrey then gave evidence.  She did the book work for her husband and is herself studying to become a transport manager.  Tachograph analysis was not done by Mr Peacock but by a subcontractor.  She arranged the maintenance and completed the forms.  She and her husband saw Mr Peacock “around once a month, normally on a Sunday afternoon”, and spoke to him “probably once a week” on the phone.  She had received two or three e-mails from him, with tachograph analyses also being sent by e-mail.  The fee was paid to the Appellant.  In answer to the Traffic Commissioner Mrs Humphrey accepted on her husband’s behalf an invitation for him to be allowed to have a period of grace before a new transport manager was appointed, so as to enable Mrs Humphrey to qualify.  At this point Mr Peacock spoke up and said that he was happy to resign with immediate effect.

(viii)
Mr Fitton gave evidence.  In answer to Mr Hamilton he said that he thought that Mr Peacock had visited him once a month, on a Sunday.  He had had about six e-mails since Mr Peacock had started and perhaps one phone call per week.  When pressed by Mr Hamilton he said “the only thing ….. truthfully David Peacock does for me is my tachos: the rest is all done by myself”.  In answer to the Traffic Commissioner Mr Fitton said that when he had wanted to apply for a licence he had seen an advertisement from the Appellant in a trade magazine and this led to his introduction to Mr Peacock.  He did not know that Mr Peacock worked for Royal Mail until he received the call-up letter in December 2005.  When asked if he still wanted Mr Peacock to act for him he said that he was getting a person with a certificate who he hardly sees and has hardly spoken to: he had no option because he had failed his CPC twice.

(ix)
At this point Mr Hamilton asked to be permitted further to question Mr Fitton.  The Traffic Commissioner asked him to clarify who he was acting for and he replied that he was “acting on behalf of all these operators”.  Mr Hamilton then put in evidence the form GOL54 which had been signed by both Mr Fitton and Mr Peacock and which mentioned Mr Peacock’s other work.  Mr Fitton responded by saying that he was “almost 100% sure” that he had signed “a blank piece of paper” which he had then sent back to the Appellant.  The only writing on the page that was his was his signature, he said, and there were pencil crosses (there still are) where he was to sign.   He apologised to the Traffic Commissioner for having done this.  

(x)
Mr Hamilton sought to distance himself from Mr Fitton by saying that although he was representing him it was “clear that he has been confused”.  The Traffic Commissioner told Mr Hamilton to consider whether there was a conflict of interest if he continued to act for Mr Fitton.  There was a short adjournment and Mr Hamilton then announced that he was no longer acting for Mr Fitton.  Mr Fitton confirmed that he was now acting for himself.

(xi)
Mr Humphrey was asked about the completion of his form GOL54 and stated:-


“A.
When I signed this form it was during a conversation with one of Trans Consult employees by the name of Cheryl, I do believe, and the form was blank and she said it would be filled in afterwards after I had signed it and returned it to their premises.”


This conversation had been on the telephone.  He had completed an application form for a licence at the same time.  He had not known who his transport manager was to be and had asked Trans Consult about this.  He was told by Miss Cheryl Hayden, the Appellant’s daughter, not to worry:-


“A.
…..  And they said don’t worry about that, sign it, we can fill all that in as and when we need to …..


“We can fill that in as and when the pack ….. the whole application is complete and we can post it off for you.  I never posted the application for an operator’s licence directly to VOSA.  It was ….. posted to Trans Consult where it was all put together and then posted off.”


Mr Humphrey had signed the application form which he had completed as best he could; but the GOL54 had been blank when he signed it.  He was not sent a copy of the completed document.  Mrs Humphrey was then recalled to give evidence and she confirmed what her husband had said.  Mr Humphrey apologised to the Traffic Commissioner for having signed a blank form.

(xii)
Mr Peacock then asked to address the Traffic Commissioner and handed a formal letter of resignation in respect of all work as a transport manager in the North Western Traffic Area.  He was particularly concerned with the suggestion that he had concealed that he worked for Royal Mail.  He thought that he had mentioned this to the operators in conversation and that he had visited Mr & Mrs Humphrey when wearing his uniform.  This was put to Mr Humphrey who answered “Possibly”.

(xiii)
Mr Hamilton then examined Mr Norton in chief.  Mr Norton had started up in November 2004 and had obtained a transport manager through the Appellant.  His first transport manager retired and Trans Consult then found him another.  In October 2005 Mr Peacock had taken over, after an introduction from Trans Consult.  Mr Norton’s recollection was that the form TM1 was complete before he signed it because he remembered seeing that it stated that Mr Peacock was a postman.  He had seen Mr Peacock two or three times since October 2005 and had spoken to him nearly every week on the telephone: he had received four or five e-mails.  By the time of the public inquiry he had already made arrangements to change to a different transport manager.

(xiv)
Mr Peacock asked to give further evidence.  Mr Hamilton confirmed that he was still acting for him.  Mr Peacock said that having heard the evidence he did not wish to be on any operator’s licence for the foreseeable future.  The Traffic Commissioner referred to the legislation and continued:-


“Q.
So how were you employed by Mr Humphrey, Mr Norton and Mr Fitton?


“MR PEACOCK:  I always assumed that the fees were just coming … that … as a management … as a staff … as a management company Trans Consult were effectively handling the payments on my behalf.  The form I get from Trans Consult when payment was made listed the individual operators.  It might … it would have all 4 names with the amount each individual was paying, but there would be one cheque..


“Q.
Did you have any contract with anybody?


“A.(Inaudible) 


“Q.
Did you have a contract with Trans Consult?  …..


“MR HAMILTON:  Contract for services.


“A.
Contract for services.  Yes.  That’s it.  Which I must confess I haven’t brought with me.”


Mr Peacock agreed that he had not worked eight hours per week for each of the operators and that he accepted their evidence of the amount of contact with him.  He had not intended to be dishonest.

(xv)
Mr Hamilton then made closing submissions to the Traffic Commissioner.  These were essentially in defence of Mr Peacock and the Appellant.  When asked if he accepted that Mr Fitton and Mr Humphrey had signed the forms GOL54 in blank the Appellant himself asked to give evidence and stated:-


“The GOL54’s go out with application packs.  When we receive the application packs, on a lot of occasions the introduction to the transport manager isn’t made until we receive the pack.  Once we receive the pack, we then send the GOL54 (in the old days … the GOL54) that the transport manager has signed to the operators for that to be signed to include in the pack for the application.  So there can be times when the forms are signatured only when it comes back from the operator.  Quite often, it is already signatured by the transport manager and whatever licences etc. that the transport manager’s responsible for would be on there.  But this is all before the application is submitted and before the adverts are actually placed.”


He had no recollection of Mr Fitton’s form GOL54 and accepted that it may have been incomplete when signed.  

(xvi)
The Appellant was asked about payment and said that there was no secret about this.  From that month (February 2006) his fee was £250 per month for the first vehicle.  About one third of the transport managers introduced by him had to be removed for bad service.  He regarded Trans Consult as in effect a trade association for small operators.  In answer to the Traffic Commissioner he agreed that the forms might be incomplete when signed.  When asked if he copied the completed forms to the operators he said not: there was no particular reason for not doing so but “it was not a legal requirement”.  As to the form GOL54 itself, he thought that the existence of other operators for whom the transport manager also worked made no difference.  Mr Hamilton pointed out that the Appellant had a written authority to act on the operators’ behalf and the Traffic Commissioner said that she would not accept this in future:-


“THE TRAFFIC COMMISSIONER:  Well I won’t accept it from now on, if I’ve accepted it so far.  I don’t know whether I’ve accepted it so far or not, I won’t accept it … quite simple.  Unless you can show me that you’ve got a robust system that these Applicants know what they’re signing, I won’t accept it Mr Hayden.


“MR HAYDEN:  Not being rude, I think the GOL54’s a complete mockery anyway.


“THE TRAFFIC COMMISSIONER:  Do you?


“A:  Yeah.


“THE TRAFFIC COMMISSIONER:  Why?


“A:  Because we keep talking about employment contracts etc. etc. and Government are still … Department of Transport are still unable to clarify how many operators in this country work just purely with the GOL54 and not with separate contracts of employment.”


The Appellant referred to the form GOL54 as constituting the contract between the transport manager and the operator.  The Traffic Commissioner asked how this could be binding on the operator if he had never seen the completed details.  The Appellant then suggested that the lack of detail did not invalidate the agreement.

(xvii)
The Traffic Commissioner asked the Appellant about the payments made to transport managers and the Appellant stated that they received half of what was received by him.  In the past year the fee for the first vehicle had been £200 per month of which the transport manager received £100.  The Traffic Commissioner pointed out that on the basis of 8 hours per week per operator, as set out in the forms, the transport manager would be getting less than £3 per hour.  As to the £100 per month kept by him per operator, the Appellant said that he provided administrative services, including attendance at public inquiries.  The Appellant referred to another case in which he had produced a “triangular contract” between himself, the operator and the transport manager.  This had received approval from traffic commissioners but he agreed that he had not used this with the current operators.

(xviii)Mr Hamilton made final submissions.  He did not accept the Traffic Commissioner’s criticisms of the Appellant.  On the contrary, he submitted that the Appellant provided a “very good service”.  

(xix)
Mr Humphrey was invited to make a final submission and repeated that he had never seen the completed form GOL54 before.  As to his professional competence he said:-


“Well Commissioner, if my professional competence is going to be brought into disrepute when I’ve put entire faith into what Trans Consult offers and I end up sitting in a Public Inquiry when I could be sat in my truck earning a living, through no fault of my own, I think Trans Consult should be the ones that are investigated for the service they provide when I don’t really see them providing any service whatsoever.  They put my application in an envelope, sent it to yourselves and have been taking ….. a cut ever since.  Mr Peacock gets his cut and they get their cut for putting one set of papers in an envelope.  I’ve just never received any service from Trans Consult since the minute I put that letter in an envelope and it was sent to yourselves.  And now I’m out of pocket for a day’s trading and I’m not sure he’ll still hit me with his terms and conditions when I sack him and give him a month’s notice that I’ll still owe him a month’s money when I wouldn’t be sat here if it wasn’t for Trans Consult.  If they’d have put the full facts in front of me month’s ago that Mr Peacock had 4 operators to deal with, I would have asked for changes to be made then.  If I received any regular correspondence from Trans Consult, I would’ve asked for changes to be made and that’s about it.”

(xx)Mr Norton asked for time to appoint a new transport manager.  Mr Fitton thought that Mr Peacock was a good transport manager and that he would continue with him, but not through the Appellant.  Mr Peacock closed by saying that for most of the day he had felt as if he had been “a piggy in the middle”.  He apologised to the Traffic Commissioner if he himself had been at fault.
(xxi)The Traffic Commissioner gave a written decision on 3 April 2006.  She found that Mr Peacock had failed to fill his statutory responsibility as a transport manager for each of the three operators and that accordingly they had failed to comply with the requirement of professional competence by reason of their reliance on him.  However, she was satisfied that each had been misled by the activities of the Appellant and Mr Peacock.  She allowed time for each operator to arrange for a new transport manager.  She made no finding of loss of repute against Mr Peacock but commented that it was plain that he had benefited from the experience of the public inquiry.

(xxii)Having set out the law, the Traffic Commissioner stressed the importance of the requirement that the transport manager should have “continuous and effective responsibility for the management of transport operations”.  This was a personal duty.  She referred to the evidence of Mr Peacock and regarded his suggestion that he would have been able to be relieved during his work with Royal Mail as unsatisfactory.  The Traffic Commissioner was impressed with the evidence of the operators and concluded that Mr Peacock worked insufficient hours.  She found that the forms GOL54 for Mr Humphrey and Mr Fitton had been signed in blank.  She then recounted the events in the public inquiry when a conflict of interest arose between Mr Fitton and Mr Hamilton and when Mr Hamilton “became aggressive and confrontational …… and in effect started to cross-examine his own client”.  She continued:-


“What worried me in this case however was Mr Hamilton’s conduct on behalf of his client.  I am quite satisfied as a result of the way the case proceeded that Mr Hamilton was not representing his three operator clients to the best of his ability but that he was there with the sole intention of protecting Trans Consult and Alec Hayden’s position.  Looking back at the evidence and at the way the case was presented in considering this matter I have concluded that Gerald Hamilton appeared from the start of the proceedings with the sole intention of protecting Trans Consult and not with the sole (and requisite) intention of protecting Mr Fitton’s, Mr Humphrey’s and Mr Norton’s interests.


“I therefore found myself in the unenviable position of having to explain matters to Messrs Fitton, Humphrey and Norton as I was quite sure that Mr Hamilton would not do so.


“I have therefore also concluded from my own dealing with Mr Hamilton that I will not permit him to appear before me in any Public Inquiry proceedings in the future as I cannot be satisfied that he would put his client’s interest first if Trans Consult or Alec Hayden were involved or that he would observe or even understand the spirit (if not the minute detail) of the professional conduct rules.”

(xxiii)The Traffic Commissioner reviewed the Appellant’s evidence.  She had been content to accept the use of “a triangular contract” (see sub-paragraph (xvii)     above) and would not have countenanced the Appellant acting in any other way.  The Appellant had agreed that he had reneged on this agreement without reference to the Traffic Commissioner.  She continued:-  


“[Mr Hayden] displays, in my view, a cavalier disregard for the licensing regime by allowing operator applicants to sign blank forms and then takes no steps to remedy the situation thereafter by sending a copy of the completed document to the operator.  Finally when he is confronted with these matters he defends himself by attacking the very legislation and Traffic Commissioners’ interpretation of that legislation that he says he wants to work within.


“…..  I am satisfied, so that I am sure, taking account of all the above, that Alec Hayden’s “word” is meaningless, that he is a man who is not to be trusted and that his sole intention is self-promotion and not the promotion of his client operators’ interests.


“I note of course that he is neither an operator nor a transport manager but he is a consultant who operators have in the past authorised to act on their behalf.  I have decided, as a result of the evidence adduced in this case, that I am no longer prepared to accept Alec Hayden or indeed any other individual from Trans Consult as an authorised signatory on licence applications or any documents in the North Western Traffic Area.  Furthermore, I direct that applications for licences, or variations or change of transport manager applications where Trans Consult are involved, are referred to me and are not to be dealt with under delegated authority.  I further direct that such applications are to be dealt with at Public Inquiry and I direct that such applications involving Alec Hayden would be unlikely to succeed although of course each case will be dealt with on its merits.”

3.
A notice of appeal was served on 10 April 2006.  The hearing of the appeal was first arranged for 28 June but was adjourned because the Appellant asked for more time.  He then asked for the hearing to take place in Scotland but this application was refused.  A second hearing date was arranged for 8 September but was also adjourned because on 7 September the Appellant informed the Tribunal that he was unwell: a medical certificate was later submitted stating that he should refrain from work for one month.  A further hearing date was arranged for 13 October but a second medical certificate dated 7 October was received to similar effect as the first.  Accordingly, the hearing was adjourned until 17 January 2007.

4.
At the start of the hearing we told the Appellant that our power to hear appeals was limited by s.37 of the Act.  We asked whether in any event he wanted us to express a view on the merits and he expressly stated his wish for us to do this.  We now do so, in view of our specialist knowledge.  It should be noted that the Tribunal has been slow to refuse jurisdiction in appropriate cases (eg. appeals by transport managers and from revocation by non-payment of the annual fee).

5.
We asked the Appellant if he was prepared to tell us about the scale of his operations and he said that he had been trading for over ten years.  About four years ago he was acting for 150 operators, with a turnover of £250,000, but this has reduced to about 60, as a result of decisions from traffic commissioners that a direct relationship between the operator and the transport manager is necessary.  He said that traffic commissioners had not been consistent with the number of hours that it is necessary for a transport manager to work so as to meet his obligations: certainly one traffic commissioner has said that four hours per week per operator is sufficient.  He had never had any of the transport managers supplied by him called-up to a public inquiry in respect of issues such as drivers’ hours’ rules or maintenance; the only issue raised was that of agency.  His current fee was £300 per month for a first vehicle and £100 per month for each extra vehicle.  Half this amount is paid to the transport manager.  As he said, “we collect the monies to pay to the transport manager ….. we only tell the operators orally what the transport managers are getting”.  

6.
The Appellant’s first point was that the need for employment, as set out in s.58 of the Act was satisfied by the use of form GOL54 (and now TM1).  However, he accepted that the Traffic Commissioner had found that Mr Fitton and Mr Humphrey had both signed in blank and, indeed, that in evidence he himself had expressly agreed that this might have occurred.  He sought to introduce new evidence in the form of internal notes to the effect that there would have been insufficient time to have received Mr Fitton’s blank form and then to have submitted it after completion to the Traffic Area Office but we refused to admit these.  The evidence had been available at the time of the public inquiry; it was not in itself conclusive; and was inconsistent with overwhelming evidence from the operators with which the Appellant had agreed.  

7.
The Appellant’s second point was that Mr Peacock had had enough time to carry out his duties.  The Appellant said that he would not have expected Mr Peacock to have done eight hours per week per operator, as set out in the forms TM1 and GOL54.  This provision was so expressed as to satisfy traffic commissioners but it did not mean that Mr Peacock had to work to that extent.  It would not have been viable for him to have worked the hours stated on the money he was paid.  The Appellant expressly agreed with the propositions that “my statement that transport managers will do eight hours per week for each operator is a nonsense” and that “this was a device to satisfy the requirement as stated by traffic commissioners in their guidelines”.  He expected a transport manager to do one hour per week per operator but recognised that this might not get traffic commissioner approval.  He thought that Mr Peacock was visiting each operator weekly.

8.
We have to say in answer to these points that the effect of s.58 of the Act is that there must be a direct contractual relationship between the operator and the transport manager.  We were appalled by the Appellant’s conduct in requiring an operator to sign forms in blank.  We do not think that it is appropriate for us to state the number of hours required per week for a transport manager to carry out his duties since these will depend on the facts of each case.  Thus, a transport manager for an operator such as Mr Humphrey, with a wife who does the book work and is hoping to qualify as a transport manager, may well have to do less than with an operator with no such support.  But we are satisfied that the Traffic Commissioner was plainly right in her conclusion that Mr Peacock was carrying out insufficient work.  We also take a serious view of the Appellant’s conduct in completing the forms with detail which he knew to be untrue.  The reality is that, for example, the letter written to the Traffic Area Office on 17 October 2006 (see paragraph 2(iii) above) was a sham, with an expectation of work which he knew to be false.

9.
The Appellant also raised other points.  He submitted that he had been singled out unfairly by the Traffic Commissioner; but there is no evidence of this and in any event a traffic commissioner can only act on a case by case basis.  He submitted that the Traffic Commissioner’s approval was contrary to his human rights and that she had acted in breach of Article 6 of the European Convention of Human Rights.  He referred to the use of “unqualified evidence” and told us that the Traffic Commissioner had been wrong to make adverse findings in strong terms.  He next said that the Traffic Commissioner was not a properly constituted tribunal since she was not subject to the Council of Tribunals and that she was not independent or impartial by reason of her relationship with VOSA: he did not suggest bias.  Lastly, he submitted that there were no sufficient procedural rules in force properly to regulate the Traffic Commissioner.  

10.
We do not accept any of these submissions.  The notice of appeal did not raise the allegation of lack of independence of the Traffic Commissioner and we ruled against the admission of this since the Department of Transport had not been served.  In any event, as we told the Appellant, the point was covered in a previous decision of the Tribunal (2000/65 AM Richardson v. DETR, which is available from the Tribunal’s website www.trasnporttribunal.gov.uk).  As to Article 6, we are satisfied that the Appellant received a fair hearing and that there was abundant evidence to support the Traffic Commissioner’s findings.  We also think that sufficient procedural rules exist (see Schedule 4 of the Goods Vehicles (Licensing of Operators) Regulations 1995); and we do not consider that any lack of regulation by the Council of Tribunals can assist him.

11.
Nothing in this decision should be taken as general criticism of transport consultants who give assistance to operators.  Our comments relate solely to the conduct of the Appellant as found by the Traffic Commissioner.  We think that his overall position was well demonstrated when we asked him if he wanted to say anything about the alleged conflict of interest with the operators.  The Appellant’s immediate answer was “I wouldn’t know because I’m not a lawyer”.  We think that this makes the point to which we referred in 2005/385 K Grant (also available on the website):-


“We think it necessary to make some observations about the standing of unqualified advocates, often describing themselves as “transport consultants”, who appear before us (and before traffic commissioners).  Our hearings are informal and we tend to be relaxed about representation.  Frequently, family members or friends wish to speak on a party’s behalf and we usually permit this, as we do with consultants, without the completion of any formalities.  However, rule 31 of the Transport Tribunal Rules 2000 provides:-


“At any hearing, a party may conduct his case himself or may be represented by counsel, a solicitor, or, with the permission of the Tribunal, any other person whom he appoints for that purpose.”


(For similar provisions relating to hearings before traffic commissioners see para.3 Schedule 4, Goods Vehicles (Licensing of Operators) Regulations 1995.)  The effect of the rule is that the Tribunal may refuse to hear representatives other than counsel or solicitors: this distinction is based on the fact that unlike that of other representatives the conduct of counsel and solicitors is regulated by the Bar Council and the Law Society respectively.  For this reason submissions from counsel and solicitors carry more weight than those from other representatives.”  


We have to say that if the Appellant had been legally qualified we would have expected his conduct to have caused him to be disciplined.  We think that the Traffic Commissioner was right to conclude as she did that the Appellant would not be acceptable to her in the future.  We give notice that the Tribunal is likely to take the same view.

12.
The appeal is dismissed.

Hugh Carlisle QC

31 January 2007
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