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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2007/104

Appeal By: STEVEN LLOYD t/a LONDON SKIPS



Before:
Judge Brodrick






Patricia Steel






David Yeomans

____________

ORDER

____________

SITTING in London on Wednesday 13th June 2007

UPON READING the decision of the Traffic Commissioner for the South Eastern & Metropolitan Traffic Area made on  8th March 2007

AND UPON HEARING Mr. Mark Laprell of Counsel, instructed by Backhouse Jones, solicitors for the Appellant.

IT IS HEREBY ORDERED that this appeal BE ALLOWED and the application be remitted for re-hearing before a different Traffic Commissioner.
STEVEN LLOYD t/a LONDON SKIPS

2007/104
___________

REASONS

___________

1. This is an appeal against the decision of the Traffic Commissioner for the South Eastern & Metropolitan Traffic Area to refuse the Appellant’s application for a restricted operator’s licence authorising 10 vehicles and 10 trailers.

2. The material facts appear from the documents, the transcript and the written decision of the Traffic Commissioner and are as follows:-

(i) On 15th August 2006 the Appellant applied for a restricted operator’s licence authorising 10 vehicles and 10 trailers with an operating centre at Neasden Goods Yard, Neasden Lane, London, NW10  2UG.


(ii) The Appellant disclosed in the application that he had held an earlier interim operator’s licence which had been revoked in 2002, following his non-attendance at the Public Inquiry.  He also disclosed two convictions for breach of s.33(1)(b) of the Environmental Protection Act 1990 and one conviction, on the same occasion, for breach of s.34(6) of the same Act, for which the penalty was a fine totalling £20,500.

(iii) On 1st September 2006 the Appellant’s solicitors wrote to the Traffic Area Office saying ‘our client is conscious of his past history as an operator and wishes to re-establish himself fully within the operator licensing regime.’  The Solicitors went on to explain that the Appellant had instructed a transport consultant at the time of the earlier Public Inquiry and that he had no recollection of being informed of the date, hence his non-attendance. The Solicitors made it clear that the Appellant had been ‘put in funds by his family’ to an amount sufficient to establish appropriate financial standing.  A later letter stressed that the money was under his sole control.

(iv) On 18th September 2006 the Appellant’s Solicitors provided further information in relation to the convictions, to the effect that the substantive offences had been committed by a third party and that the Appellant had been charged as the lease-holder of the site. 

(v) On 15th November 2006 the Appellant was called to a Public Inquiry for the purpose of considering the application in the light of various matters raised in the call-up letter.

(vi) In particular the call-up letter made it clear that in considering whether the Traffic Commissioner could be satisfied that the Appellant was ‘not unfit to hold a licence’ the Traffic Commissioner would take into account the revocation of the interim licence and the convictions.  No other matters were specified.

(vii) The Public Inquiry took place on 20th December 2006.  The Appellant was present and he was represented by Mr. Prior, his Solicitor and by Mr. Doughty, a Transport Consultant.  The Traffic Commissioner began by saying, amongst other things: “I’ve required that this be considered at a Public Inquiry in view of your previous history and possible links with other revoked licences involving your family.  And I’m going to start, if Mr. Prior is happy for me to do so, by reading out the relevant files which I believe may have been linked.  ……  And then we will proceed with the application”. 

(viii) The first file to which the Traffic Commissioner referred concerned the Appellant’s earlier application, which led to the revocation of an interim licence and a successful appeal to the Tribunal against disqualification.

(ix) The second file to which the Traffic Commissioner referred concerned the revocation, on 2nd December 2002, of a licence held by Leisurenotice Ltd.  The Directors of that company were Sylvia and Jackie Lloyd, the mother and sister of the Appellant.

(x) The third file concerned an application for an operator’s licence by London Skips Ltd.  That application was refused on 8th April 2004.  The Traffic Commissioner indicated that he believed that the Appellant was a director of the company.

(xi) The fourth file to which the Traffic Commissioner referred concerned a licence held by the Appellant’s uncle, David Lloyd, which was revoked on 21st June 2006.  In addition David Lloyd was disqualified.  An appeal against those decisions was dismissed.

(xii) The Traffic Commissioner then asked whether there were any other outstanding applications from the Appellant or members of his family.  Mr. Prior replied that there was an application by the Appellant’s parents, Tony and Sylvia Lloyd, trading as Alloyde and an application by DJL Recycling Ltd, a company owned by a man called Davis and/or someone called Drinkwater, who were believed to be related to the Lloyd family by marriage.

(xiii) The Appellant then gave evidence.  He said that his family had been involved in waste collection and processing for almost 50 years and that they had also been involved in skip hire and that he had worked under the ‘family umbrella’ since leaving school.

(xiv) He said that he was the leaseholder of the Neasden Goods Yard, where the waste transfer station was situated and that he worked for Leisurenotice Ltd, maintaining equipment and driving on-site machinery.  Later he told the Traffic Commissioner that it was Leisurenotice Ltd who put up and ran the waste transfer station, though they were not sub-tenants.  Pressed further by the Traffic Commissioner he explained that the rent for the site, namely £160,000 per year, was paid by Leisurenotice Ltd direct to the landlord.  Later he said that the Waste Licence was held in his father’s name, though his father was not a director or shareholder of Leisurenotice Ltd.

(xv) The Appellant said that until the end of 2005 his parents were the driving force behind various aspects of the business although his father came under the influence of a man called John Plummerage.  The Appellant claimed that he was the person who persuaded his father to sever his connections with Plummerage and to replace his influence with that of Mr. Prior and Mr. Doughty.  A little later he stated that he had given a statement to VOSA about the activities of Mr. Plummerage.

(xvi) The Appellant explained that he made the earlier application under instructions from his father and Mr. Plummerage.  He said that he knew nothing about the Public Inquiry, otherwise he would have attended, and that he was unaware of the appeal.

(xvii) The Appellant said that he knew nothing of the application in the name of London Skips Ltd, though he was aware that his uncle’s licence had been revoked.

(xviii) He explained that he had married and had family responsibilities as a result of which he wished to re-organise the family business to make it compliant with the legislation.  To that end he said that were the licence to be granted he would concentrate on the management of the business, rather than driving.  Later he said that he would take full control in running the whole business himself.  In answer to the Traffic Commissioner he said that his father would not have anything to do with the business.

(xix) When Mr. Prior turned to the financing of the business he indicated in his question that it had been made clear that the funding for the business came initially ‘from your parents’.  The Appellant agreed adding that he was under no obligation to repay the money because it was a gift.  He said that his parents would assist in the acquisition of vehicles and that there were vehicles laid up, which had been on David Lloyd’s licence.

(xx) The Appellant explained that the convictions arose because ‘green waste’ was deposited on the site, in breach of the licence, and he was prosecuted, together with the ‘dumper’, as the leaseholder of the site, though not the licence-holder.

(xxi) The Appellant said that he had had no role in Leisurenotice Ltd or London Skips Ltd, save that he was an employee of each company.  In particular he said that he had not been a director or manager of either company.  A little later the Traffic Commissioner queried this, relying on a letter which suggested that the Appellant had resigned as a director of London Skips Ltd in November 2003.  The Appellant maintained that he was not aware of being a director of that company.  After a short adjournment near the end of the Public Inquiry the Traffic Commissioner passed to the Appellant a copy of the form, 288a, on which he appeared to have given his consent in 2002 to serve as a director of London Skips Ltd.  The Appellant accepted that he had signed the form but said that he didn’t realise, at the time, what he was doing.

(xxii) In the course of his questioning the Traffic Commissioner referred to a file in relation to the impounding of a vehicle, where the application for its return was made by the Appellant’s father.  The Traffic Commissioner said that the evidence in the file was to the effect that the driver had claimed to have been employed by the Appellant.  The Appellant replied that he did not employ drivers.  Mr. Prior added that the Appellant had denied the suggestion, at the time, when it was put to him informally.  The Traffic Commissioner explained that the application was not pursued so that no findings were made.  The driver was not called to give evidence at this Public Inquiry.

(xxiii) On 15th January 2007 the Appellant’s Solicitors wrote to the Traffic Commissioner to provide further information, which he had requested.  There was a two page document providing a ‘family tree’, a summary of the present situation and a summary of future proposals.  The Appellant’s own bank statements were provided, together with confirmation of the source of the funding for the application, which came from the Appellant’s sister, Miss Lisa Lloyd.  Two copies of invoices for rent in relation to the proposed operating centre were also enclosed, each made out to the Appellant.

(xxiv) The Traffic Commissioner gave a written decision dated 8th March 2007.  He set out the background including the applications relating to other members of the Lloyd family.  He summarised what had taken place at the Public Inquiry and the information supplied after the Public Inquiry.  Under the heading ‘Findings and Determination’ the Traffic Commissioner set out the relevant legislation and then listed the factors which he said that he was taking into account, which included the convictions, the earlier application made by the Appellant, the fact that the finance was provided by Lisa Lloyd, her own involvement in an earlier application, the proposed use of vehicles from a revoked licence, the links to Leisurenotice and the statement by the driver of the impounded vehicle.  The Traffic Commissioner stated that he would not take into account any other decisions relating to the Lloyd family.  The Traffic Commissioner then made the point that he would have been required, as a result of the convictions, to conclude that the Appellant was not of good repute, had the application been for either form of standard licence.  He accepted that no such requirement applied to the present application.  The Traffic Commissioner concluded by saying that having balanced all the evidence and the Appellant’s involvement with previous licences and the convictions he determined that the Appellant was unfit to hold a licence.

(xxv) The Appellant appealed by a Notice of Appeal dated 10th April 2007.  In summary terms the grounds of appeal put forward were that the Traffic Commissioner (a) failed to make any findings of fact, (b) failed to demonstrate the relevance of some of the matters taken into account, (c) failed to make any assessment of the importance, or otherwise, of the factors relied upon, and (d) failed to take into account any of the favourable factors disclosed by the evidence.

3. Mr. Laprell, who appeared on behalf of the Appellant, developed these points in a helpful skeleton argument, for which we are grateful.  In relation to the suggestion that the Traffic Commissioner had failed to make findings of fact Mr. Laprell pointed to the way in which the Traffic Commissioner approached the convictions.  He submitted that given that the Appellant was not the person with primary responsibility for the offences and given that they were absolute offences the Traffic Commissioner should have made findings of fact in order to provide the foundation for an assessment of the Appellant’s responsibility.  Mr. Laprell submitted that that course was all the more important in the present case where the Traffic Commissioner had a discretion over the weight to be given to these convictions when making a determination about the Appellant’s fitness or otherwise to hold a licence.  Mr. Laprell submitted that reliance on the statement by the driver of the impounded vehicle provides a further example of a failure to make findings, in that the Traffic Commissioner did not resolve the conflict between the assertion made by the driver and the denial on the part of the Appellant.  Mr. Laprell submitted that unless and until the Traffic Commissioner gave reasons for rejecting the Appellant’s explanation he was obliged to proceed on the basis that it was not shown to be untrue, in which case it could not form the basis for an adverse conclusion.

4. Next Mr. Laprell submitted that the Traffic Commissioner had failed to demonstrate the relevance of some of the matters which he took into account.  In general the complaint was that the Traffic Commissioner relied on what he described as ‘involvement’ by the Appellant in other businesses, for example London Skips Ltd, without any attempt to explain the nature and extent of the involvement or why it meant that the Appellant was unfit to hold a licence.  

5. In short Mr. Laprell submitted that the Traffic Commissioner failed to explain how he reached the conclusion that the Appellant was unfit to hold a licence because no proper balancing exercise was carried out in the course of reaching this decision.

6. In our judgment there is force in all these points.  But before we consider them in more detail we must comment on one matter which was not raised in the grounds of appeal.  We have already pointed out that the Call-up letter only referred to the convictions and to the Appellant’s involvement with London Skips Ltd.  Other matters were mentioned at the start of the Public Inquiry.  We are not suggesting that this was, in itself, a fatal error and we note that Mr. Prior made no application for an adjournment so we assume that he must have felt that he knew enough of the background to deal with these additional points.  Nevertheless, with the benefit of hindsight, we feel that it would have been much better if someone had applied their mind to the additional matters at the time when the Call-up letter was drafted.  Some matters are so obviously relevant that they can be included without further justification.  Others are so obviously irrelevant that they must be excluded without the need for further thought.  But in between there are two categories, which call for more careful treatment.  One category consists of material the relevance of which only becomes apparent when some explanation is given.  The other category consists of material where a decision on whether or not it is relevant requires further investigation in the course of the Public Inquiry.  We are quite satisfied that if the Call-up letter had been drafted with these distinctions in mind the Public Inquiry would have been better focussed on the critical issues and the defects in the decision might well have been avoided. 

7. There are three main ingredients in a properly conducted balancing exercise.  First, the identification of all the relevant factors.  Second, an assessment of each factor and third, the conclusion, which must explain why one factor or group of factors outweighs another or others and so provide justification for the conclusion reached.  We have used the word ‘ingredients’ rather than refer to three ‘stages’ because we are conscious of the fact that on occasions one ingredient may overlap into another.  For example in explaining why a factor is relevant it may be necessary to make some assessment of that factor.  Subject to that there will be cases where it is sensible to treat the three ingredients as separate stages.

8. In many cases there will be no need to explain the relevance of a particular factor in the decision because it will only need to be stated for its relevance to be apparent.  But there will be cases, and the present appeal provides examples, where the relevance of a factor is not self-evident.  Where there is any doubt as to whether or not a factor is relevant the Traffic Commissioner is duty bound to explain why he considers it to be relevant.  In the present case the provision of finance by Lisa Lloyd, her involvement with other lorries, to the point where she was prevented from being concerned in the management or finance of David Lloyd’s licence, the proposed use of vehicles previously used by David Lloyd and the links with Leisurenotice Ltd were all matters which were capable of being relevant to a decision on the present application.  But in our view the relevance of each of these points was not self-evident, it needed to be explained before any of them could, properly, be taken into account.  The danger, if no proper explanation of the relevance of such points is given, is that the applicant will be condemned on the basis of ‘guilt by association’, which is not, in itself, enough.  Indeed that, in our view, is the impression created by the way in which the present decision has been expressed.

9. The underlining of all when referring to relevant factors is deliberate.  We wish to stress the need for the Traffic Commissioner to make it clear that he had in mind all the factors, both favourable and unfavourable, which were capable of influencing the decision in question.  Not only are the operator and the public entitled to see what the Traffic Commissioner had in mind when reaching a decision it is important for the Tribunal to be able to do so, if the decision is appealed.  Obviously there is no need to set out really trivial factors which could have no influence on the decision either on their own or in combination with other factors.  But there is a need to set out all those factors which are potentially relevant, even if when they are assessed they are then found to have little or no weight.  We have to say that the list of factors which were taken into account in the present case is entirely one-sided, whereas there were potentially favourable factors which required proper assessment.

10. Once the relevant factors have been identified they need to be assessed.  The amount of detail required in assessing any particular factor will vary greatly.  At one extreme a series of recent ‘S’ marked prohibitions, for which the operator offers no explanation, will probably speak for themselves.  At the other extreme there will be occasions on which the Traffic Commissioner will have to analyse and resolve disputes about the facts before beginning to explain why the conduct of the operator is or is not serious.  Again the present appeal provides examples.

11. The Appellant, as leaseholder of the site, was convicted of offences under the Environmental Protection Act.  Seeking to establish what happened in order to decide the extent of the Appellant’s culpability would not, in our judgment, involve ‘going behind the convictions’.  Instead it was something which the Traffic Commissioner was obliged to do before deciding how much weight to attach to these convictions when deciding whether or not the Appellant was unfit to hold a licence.  No such assessment was made in the present case.

12. The Appellant explained that his involvement in London Skips Ltd came about because he was effectively told what to do by other members of his family and by Mr. Plummerage.  The Traffic Commissioner made no finding as to whether or not he accepted that explanation.  Equally he made no finding in relation to the Appellant’s evidence in relation to whether or not he was a Director of London Skips Ltd, or as to his eventual acceptance that he signed the consent to being a director.  In the absence of any adverse findings Mr. Laprell submitted that the Traffic Commissioner should have proceeded on the basis that the Appellant’s explanations were correct.

13. The Appellant’s links to other members of the family and to their businesses also required analysis and assessment before any adverse conclusions could be drawn.  Once again no such exercise was undertaken, instead the matters were simply listed as something which the Traffic Commissioner was taking into account.  Once again the appearance is of ‘guilt by association’ as opposed to a finding of unfitness based conclusions about the nature and extent of the Appellant’s part in the other businesses.

14. The third ingredient of a proper balancing exercise involves an explanation as to why a factor or group of factors outweighs any material which points to a different conclusion.  Obviously a Traffic Commissioner cannot be expected to balance one factor against another with the precision which can be achieved by an accurately calibrated set of scales.  But the Traffic Commissioner can and must set out the basis on which the decision has been reached, with sufficient clarity and detail to enable others to see the justification for the decision.  At this point as well the detail required will vary.  The more complicated and the more finely balanced the case the greater the detail which will be needed the justify the final result.

15. We have been driven to the conclusion that failures in relation to each ingredient of what passed for the balancing exercise in the present case are quite simply too numerous and too serious the allow this decision to stand.  We should perhaps stress that we have simply referred to a selection of the points made by Mr. Laprell.  We can well understand that the Traffic Commissioner may have approached this case with considerable suspicion because of the family background.  But we have to say that the greater the justification for that approach the greater the need for the Traffic Commissioner to ask and to answer the critical questions.  For example, is this factor relevant, if so why ?  Does this factor reflect on the Appellant’s fitness to hold a licence ?  If so why and to what extent ?  Here the Traffic Commissioner simply listed the factors which he was going to take into account, without any explanation as to why they were relevant.  There was no attempt at any analysis and/or assessment, even though the nature of the case demanded such an approach and the Traffic Commissioner simply jumped to a conclusion without
 providing any explanation or justification for the conclusion which he reached.

16. For these reason the appeal must be allowed.  We were urged to consider substituting our own decision.  We have come to the conclusion that we cannot take that course.  We have not seen or heard the witnesses and, as we have pointed out, there are no findings of fact on contentious issues.  Such findings might have been favourable to the Appellant but they might have been damning, we have no means of knowing.  In our judgment the only sensible course is to remit the application for a complete re-hearing.  That hearing should take place before a different Traffic Commissioner who will be in a better position to stand back and to take a fresh view of the case.  In particular a different Traffic Commissioner will be in a better position to consider the critical question of whether a particular factor is relevant and, if so why.

Michael Brodrick

   27th June 2007.
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