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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2007/212

Appeal by  HUXLEY TRAVEL LIMITED




Before:
Hugh Carlisle QC, President






Stuart James






John Robinson

__________________ 

O R D E R

_________________ 

SITTING IN London on 8 August 2007

UPON READING the decision of the Deputy Traffic Commissioner for the North West Traffic Area dated 6 June 2007

AND UPON HEARING J F Huxley on behalf of the Appellant Company

IT IS HEREBY ORDERED that the appeal be DISMISSED.

HUXLEY TRAVEL LIMITED
Appeal 2007/212

_________________ 

R E A S O N S

________________ 

1.
 This was an appeal from the decision of the Deputy Traffic Commissioner for the North West Traffic Area on 6 June 2007 when he refused the Appellant’s application for a standard international PSV operator’s licence.  

2.
The factual background to the appeal appears from the documents, the transcript of the public inquiry and the written decision of the Deputy Traffic Commissioner and is as follows:

(i)
Mr Huxley is a PSV operator of many years’ standing.  Originally he held an operator’s licence in his own name and in this capacity he was called-up to a public inquiry which took place on 5 June 2003: maintenance and financial concerns were raised and the number of authorised vehicles was reduced from 16 to 10 for one month.  

(ii)
On 8 January 2004 an application for a licence by Huxley Coaches Limited was heard at a public inquiry and the Deputy Traffic Commissioner granted a standard international operator’s licence for 19 vehicles with effect from 5 February 2004: undertakings relating to maintenance and finance were recorded and some of those made by Mr Huxley for his personal licence were transferred. 

(iii)
Huxley Coaches was again called to a public inquiry on 30 March 2005 when concerns relating to repute, finance and professional competence were raised.  The Deputy Traffic Commissioner curtailed the number of authorised vehicles to seven for ten days and then to a total of 16 vehicles indefinitely: he also concluded that Mr Huxley had lost his repute as transport manager and ordered up-to-date accounts to be submitted.  

(iv)
During 2005 Mr Huxley became personally bankrupt.  On 30 September 2005 HSBC Bank  increased the overdraft facilities available to Huxley Coaches to £45,000.  However, on 16 June 2006 Mr Huxley was informed by HSBC at a meeting, and then in writing, that the card acquiring facility would be withdrawn in six weeks and that the bank was unwilling to continue to provide overdraft facilities to Huxley Coaches, with proposals being made for these to be withdrawn over a period.  Concerns cited by HSBC were Mr Huxley’s personal bankruptcy, the uncertain trading performance of the Company, with a lack of audited accounts, the unpaid PAYE position and the lack of tangible security.

(v)
The Appellant Company, Huxley Travel Limited, was incorporated on 19 April 2005 and after his personal bankruptcy Mr Huxley resigned as a director of both 


Huxley Coaches and Huxley Travel.  During autumn 2006 his accountants advised him to reduce the size of his business and on 9 October 2006 he reduced the number of contracts with Cheshire County Council.  On 26 October 2006 an application for a new licence was made in the name of Huxley Travel, seeking authority for six vehicles.  Mr Huxley made contact with the Leeds Traffic Area Office and the caseworker told him that the new licence should be granted fairly quickly.  (On 6 November 2006 the caseworker sought further information about finances and transport manager formalities; and on 1 December 2006 a further inquiry was made about the director, Eileen Broad.  It seems that this information was then provided.)  

(vi)
On 20 November 2006 a letter from Mr Done, the nominated transport manager for Huxley Travel, queried the renewal of Huxley Coaches’ annual licence, which was due on 31 December 2006, since the application by Huxley Travel had stated that Huxley Coaches’ licence would be surrendered upon the grant of the new licence.  

(vii)
On 30 November 2006 Huxley Coaches went into voluntary liquidation and by operation of law (reg.23, Public Service Vehicles (Operators Licences) Regulations 1995) its licence was terminated.

(viii)
On 19 December 2006 a vehicle examiner, Mr Anderton, carried out an unannounced maintenance investigation at Huxley Coaches’ premises.  There were numerous failings and Mr Huxley signed an acknowledgement on behalf of Huxley Coaches on form PG13f: he completed the space for “position in company” with the words “director”.

(ix)
On 16 February 2007 Huxley Travel was formally notified that its application for a licence for six vehicles had been granted.  A fee of £495 was due and was immediately paid by cheque.  However, on 5 March 2007 Huxley Travel was informed by letter:-


“A refund of £495 is owed to you following the overcharge of vehicle fee subsequent to the decision to un-grant your operating licence.  I have therefore initiated this process and payment will be forwarded in due course.”
(x)
On 10 March 2007 Mr Done wrote on behalf of Huxley Travel and stated that it was thought that all outstanding matters in connection with the application had been resolved: he then set these out in detail.  Telephone calls had been made to the Traffic Area Office at Leeds and Warrington and the Company had been told that the application was to be referred to a public inquiry.  The writer hoped that the letter and information supplied would enable the licence to be granted without the need for a public inquiry: he invited contact if any other information were required.

(xi)
The call-up letter to the public inquiry was sent on 3 May 2007.  No reference was made to the earlier grant or un-granting of the licence and although many concerns were raised the thrust of the letter related to the voluntary liquidation of Huxley Coaches and that “to date no-one associated with that licence has formally informed the Traffic Commissioner of the liquidation”.  Repute and financial standing were put in issue.

(xii)
The public inquiry took place on 23 May 2007 and was before the same Deputy Traffic Commissioner who had presided at the earlier inquiries.  Huxley Travel was represented by Mr Cunningham of Backhouse Jones.  During preliminary discussions Mr Cunningham admitted that the vehicles “on the licence pertaining to the now liquidated company ….. Huxley Coaches Limited …..” had been operated despite the voluntary liquidation on 30 November 2006, at which point, as he agreed with the Deputy Traffic Commissioner “that was the end of it”.  The Deputy Traffic Commissioner asked what had been going on and Mr Cunningham explained that Mr Huxley had continued operating in the expectation that the new licence would soon be granted.  Mr Cunningham said that he regarded the issue as being the credibility of Mr Huxley.  The Deputy Traffic Commissioner agreed.

(xiii)
Evidence was given by Mr Anderton and during this he mentioned that Cheshire County Council had been informed by Mr Huxley that although Huxley Coaches had gone into liquidation he had been given authority to continue to operate under the old licence.  At this point the Deputy Traffic Commissioner offered Mr Cunningham an adjournment if Huxley Travel was in any way prejudiced.  Mr Booth from the County Council then gave evidence.  He said that Mr Huxley had told his colleague, Mr Williams “that he’d been OK’d by the Traffic Commissioner to operate with his existing ‘O’ licence”.  

(xiv)
Mr Cunningham challenged the County Council evidence and stated that it was his instructions that the County Council had been told that an application had been made and “that there was no reason to think that that would not be granted”.  No interim authority had been applied for but Mr Cunningham said that there had been repeated contact with the Leeds office:-




“MR CUNNINGHAM:   ….. I think also … which … caused us some humour in the office yesterday, this licence was apparently granted then un-granted according to correspondence here on the file, from … although I’m not too sure what un-granted means.


“THE DEPUTY TRAFFIC COMMISSIONER:
Well that’s because the fee wasn’t paid for the renewal and there was some correspondence about that, but it’s largely because the Traffic Area Office were not told, in terms, this company has gone into liquidation.  Now if that had been made plain, and here are the discs, which is what would be the consequence of such a thing, well then there wouldn’t be this business of granting and un-granting.  So when the Traffic Area Office are not kept properly informed it ill behoves, it seems to me, for an Operator to complain that the Traffic Area Office are not able to process things efficiently.


“MR CUNNINGHAM:
   I accept that Sir. … There are many reasons, good reasons, that things are delayed in a system which is a tried and tested system, and as you say the most important thing is information has to pass between the players.”

(xv)
The Deputy Traffic Commissioner then returned to the apparent conflict between the positions of the County Council and Huxley Travel.  The Deputy Traffic Commissioner regarded this as serious “because if an operator lies to the Council about the state of their operator’s licence then that goes to the heart of repute”.  


Although it seems that Mr Cunningham was prepared to call Mr Huxley immediately the Deputy Traffic Commissioner decided that an adjournment was the fairer course, in order to enable the proposed witness, Mr Williams, to be called before Mr Huxley himself gave evidence.  The Deputy Traffic Commissioner directed that a statement from the County Council should be made available before the next hearing.

(xvi)
The public inquiry reconvened on 4 June 2007.  Mr Williams had earlier provided a statement dated 30 May 2007 which reviewed the dealings with Mr Huxley.  On 9 October 2006 Mr Huxley had asked to reduce Huxley Coaches’ contracts and on 23 October a letter from him was received requesting that payments due to Huxley Coaches should be paid into a new account at Bank of Scotland in the name of Huxley Travel.  On 27 October the County Council received a letter asking if the remaining contracts could be transferred to Huxley Travel.  On 3 November Mr Huxley had asked him to send in a letter of support for the new licence for Huxley Travel to the Traffic Area Office.  Mr Huxley assured Mr Williams that a valid licence still existed and the County Council checked that this was so on the VOSA website.  The request for support for the new licence was repeated on 24 November and again it was confirmed from the website that Huxley Coaches’ licence was still live: Mr Huxley was intending to operate the Huxley Travel operations “on hire to Huxley Coaches”.  On 14 December the County Council received a letter from the liquidators for Huxley Coaches requesting an outstanding payment from the County Council.  This was the first time that Cheshire County Council had been made aware that Huxley Coaches was in liquidation.  In cross-examination by Mr Cunningham Mr Williams agreed that Huxley coaches had been reliable and that Mr  Huxley himself  had “appeared ….. to be open and forthcoming with information”.  Mr Williams’ detailed evidence was not challenged.

(xvii)
Mr Huxley then gave evidence and referred to the background.  He said that he had not intended to deceive anyone.  He agreed that he had signed the form produced by Mr Anderton on 19 December 2006 and had stated that he was a “director” of Huxley Coaches.  He had not read the form carefully and was in error.  He was asked why he had not disclosed that Huxley Coaches had gone into liquidation and said:-



“To answer now the question that I’ve just been put, obviously, we’re a family company, my family … my family and myself, our future is totally at stake and this matter, there is an awful lot at stake here, both personally and to drivers who had stayed with us after the downsizing, obviously they wanted to retain their job in the local community where they live.  There is not a great abundance of local work anywhere near us and I felt I’d got, (inaudible) on a weekly basis at least, I was talking to the offices here at Leeds who kept assuring me that the licence was about to be granted.  And this was going on all the time until really there was a decision made to go to Public Inquiry.  So, any day we were expecting to get our licence granted.  And really, what would you do, Sir, if you were in this situation, where your whole livelihood was at stake and you had responsibilities to staff who had stuck loyally by you during the difficult time in October, and you are 


being told any time you are going to be granted a licence; you hope that in the next few days it’s going to come and you’ve got a tremendous responsibility.  You’ve got your back to the wall, you’ve had a really stressful time from the bank, you’ve got over that situation, you’re in a position now where we are trading and until the end of November we were trading (inaudible) and the Huxley Coaches Ltd licence and the, we were under the impression that we could get the licence by then and having checked the licence application when it first came in October, were told by the Licensing Department that there were no problems as far as they could see and it should go through okay.”


He was asked if he had chosen to run without authority and he answered:-



“We chose to run without authority, but at the same time we kept our vehicles meticulously maintained.”

(xviii)
The Deputy Traffic Commissioner questioned Mr Huxley and he agreed that he had not informed the Traffic Area Office of his personal bankruptcy in 2005.  He also agreed that after the voluntary liquidation on 30 November 2006 Huxley Coaches should not have traded:-



“THE DEPUTY TRAFFIC COMMISSIONER:
So from that date, Huxley Coaches Ltd ought not to have traded at all.  That’s the legal position isn’t it?


“MR HUXLEY:   That’s the legal position.


“THE DEPUTY TRAFFIC COMMISSIONER:
What do you say happened then after that date, who is trading on 1st December?  Who is carrying school children and Cheshire County Council contracts and so on?  Who is doing it?


“M HUXLEY:  Well I would say Huxley Travel were doing it but we may have a different interpretation on that, Sir.”

(xix)
Mr Huxley blamed his problems on the slowness of the Leeds office to grant the new licence.  He accepted that after 30 November he had carried on operating without a licence and that he had not mentioned this to the Council.  Later the earlier grant of the licence was mentioned:-



“THE DEPUTY TRAFFIC COMMISSIONER:
The application was not granted and you knew it was not granted and you carried on.


“MR HUXLEY:  Well it was granted, Sir, at one point, wasn’t it?


“THE DEPUTY TRAFFIC COMMISSIONER:
It was in error, yes.  Well, Mr Huxley, had you been honest and straightforward the position would have progressed differently, surely you accept that?


“MR HUXLEY:  Well, with hindsight, it’s wonderful thing, I would say you are correct, Sir.  I just make the point …..”

(xx)
Mr Done also gave evidence.  In answer to Mr Cunningham he accepted that as the transport manager he knew that Huxley Coaches had been operating from 1 December 2006 until 23 May 2007 without a licence.  He said that it had not seemed that way at the time and that they had been waiting for the new licence to come through.  He knew that Huxley Coaches had not got a licence and agreed that he should have set out the true position in his letter of 10 March 2007.

(xxi)
During submissions the Deputy Traffic Commissioner mentioned that the original call-up letter had not relied upon unauthorised operation from 1 December 2006 


until 23 May 2007 as affecting repute but Mr Cunningham expressly waived any point on this.  Mr Cunningham admitted on behalf of Huxley Travel that they had “done wrong” but invited the Deputy Traffic Commissioner to take a merciful approach and to make it possible for Mr Huxley to continue in the industry.  

(xxii)
The Deputy Traffic Commissioner gave a written decision dated 6 June 2007.  He set out the history and referred in passing to the grant of the licence:-



“Thereafter however, due to the lack of candour on the part of Huxley Coaches Ltd and Huxley Travel Ltd, the application progressed to the issue stage but, when the true facts started to emerge, the Traffic Commissioner in the North West quite rightly decided that the case had to go for full consideration at Public Inquiry.”


The Deputy Traffic Commissioner stated:-



“23.
Be that as it may, the true facts here are that, as Mr Cunningham implicitly accepted, Huxley Travel Ltd is a successor to Huxley Coaches Ltd, and Mr Huxley is, and always was, the controlling power and influence behind the activities and management decisions of both companies.  ….. 


“24.
This is as bad a case of unauthorised use as it is possible to imagine.  It was deliberate and knowing.  The public, the County Council and the government have all been charged money on the basis of a deception – the deception being that Huxley Travel Ltd had the Traffic Commissioner’s authority to operate for hire or reward, when it did not.


“25.
As well as improperly charging Cheshire County Council for services as a PSV operator, Huxley Travel Ltd has also, Mr Huxley admitted, claimed from the government in relation to the fuel duty.  The insurance position is also unresolved, even though I mentioned it as a concern at the first hearing.  Astonishingly, after the call-up letter was issued, the situation continued – right up to the first hearing date.  On top of that, there was a blatant lack of disclosure and candour, with Mr Huxley’s role being concealed, for a while, behind the veil of his elderly cousin.”

(xxiii)
The Deputy Traffic Commissioner went on to accept the evidence of Mr Anderton and Mr Williams and concluded:-



“27.
I take into account all the mitigating features and positive aspects so eloquently urged upon me by Mr Cunningham.  I accept that the maintenance aspects are improved and, in isolation, would not have justified refusal of this application.  I accept that Mr Huxley was faced with a hard choice, as was Mr Done – but they both made the wrong choice and, in doing so, led themselves and the applicant company into the world of illegal operating, with all the catastrophic consequences that arise, and could arise.  The positive aspects do not outweigh the negative features.  It is impossible to imagine the Traffic Commissioner being able to do business with Mr Huxley again, because the relationship between the industry and the Traffic Commissioner involves honesty, trust, and plain dealing.


“28.
I find that as a consequence of its unauthorised operation over the last 6 months, and as a consequence of Mr Huxley’s conduct in relation to the operation of PSVs, Huxley Travel Ltd is not of good 


repute.  I also find that Mr Done is not of good repute due to his complicity in, and failure to prevent or report, the unauthorised use and deception of the Council.”


The Deputy Traffic Commissioner refused the application.  He regretted that he did not have the power to disqualify Mr Huxley from holding an operator’s licence in any traffic area: if he had had such power, he would have disqualified him indefinitely.

(xxiv)
On 12 June 2007 Mr Huxley invited the Traffic Commissioner to reconsider the Deputy Traffic Commissioner’s decision but a reply was sent on 21 June upholding the decision.  On 1 July Mr Huxley wrote again and referred to the grant of the licence to Huxley Travel in February 2007.  He questioned the basis for the subsequent “ungranting”.  On 16 July a reply on the Traffic Commissioner’s behalf by the PSV manager stated:-


“Your application for an operator’s licence was received at the Leeds office and was then dealt with by a member of staff acting on behalf of the Traffic Commissioner.  Unfortunately that staff member failed to refer the application to the Commissioner and so the application was marked “granted” on 16 February 2007.  However, the Commissioner became aware of this irregularity on 20 February 2007 and directed that the application should be reviewed.  This was conveyed to you in our letter of 5 March 2007.


“I have set out below the relevant part of the legislation that allows the Commissioner to review the original grant.


“49A.(1)  Subject to subsection (2) below, a traffic commissioner may review and, if he thinks fit, vary or revoke any decision of his-



(a) to grant or refuse an application for a PSV licence; or



(b) to grant or refuse an application for the variation of a PSV operator’s licence,


If he is satisfied that a procedural requirement imposed by or under this Act has not been complied with in relation to the decision.


“(2) A traffic commissioner may only review a decision under subsection (1) above-


(a) if, within such period after taking the decision as may be prescribed, he has given notice to the applicant or (as the case may be) the licence holder that he intends to review the decision;


(b) if, within that period, a person who appears to him to have an interest in the decision has requested him to review it; or


(c) where neither paragraph (a) nor paragraph (b) above applies, if he considers there to be exceptional circumstances that justify the review.


“(3) Regulations may make provision as to the manner in which notices under subsection (2)(a) above are to be or may be served, including provision as to the circumstances in which and time at which any such notice is to be treated as having been duly served (whether or not it has in fact been served).


“(4) The variation or revocation of a decision under this section shall not make unlawful anything done in reliance on the decision before the variation or revocation takes effect.


For the avoidance of doubt the Commissioner is satisfied that the review took place within the requisite 14 day period and that the procedural requirement that was not complied with was the referral to the Commissioner.  In this case the Traffic Commissioner did consider there to be exceptional circumstances in that a civil servant had purported to act outside the delegations granted to them by the Traffic Commissioner. 


“The letter inviting you to Public Inquiry dated 3 May 2007 contained details of the evidence available to the Traffic Commissioner when the decision to review the grant of your licence was made.”

(xxv)
The notice of appeal is dated 19 June 2007 and states that it is in respect of the decision made on 6 June 2007.  

3.
In the notice of appeal Mr Huxley refers in detail to the history of events.  This is repeated in a statement, with a full review of the evidence and a file of documents, which he prepared for the hearing and made available to us.  We have considered all this material.  At the end of his submission three questions are posed:



(i)
Did the delays caused by the office cause the problem?


(ii)
Was the decision of the Traffic Commissioner to “ungrant” the licence within the regulations? And


(iii)
If to “ungrant” is not legal, this is a very serious problem.

4.
Mr Huxley addressed us on the Appellant Company’s behalf and narrated the history to us.  His problems had started with a change in bank manager.  He had known by October 2006 that Huxley Coaches was in serious difficulty and had approached the County Council because of this.  He wanted to make a fresh start and this was why he made the new application in the name of Huxley Travel.  His mistake was that he  had failed to tell the Traffic Area Office that Huxley Coaches had gone into voluntary liquidation.  He told us that “£300,000, or £150,000-£200,000 at the end,” had been owing.  He knew that Huxley Coaches’ licence had terminated and that he had been operating unlawfully.  He had no complaint about the Deputy Traffic Commissioner’s decision on the issue of operating without authority and he accepted those findings.  He did complain about the slowness of the Leeds office in considering the application and the “ungrant” of the licence issued in February.  He queried the power to review and the way in which the Traffic Commissioner had acted.

5.
We have not previously come across an “ungranting” of a licence.  Since it was stated that the Traffic Commissioner acted under s.49A of the Public Passenger Vehicles Act 1981 it is apparent from the wording that she was in fact revoking a decision to grant the application for a licence to Huxley Travel.  Insofar as this was a refusal to grant a licence an appeal lay to the Tribunal by s.50(1)(a) of the 1981 Act.  But this required a notice of appeal within 28 days (rule 12(3), Transport Tribunal Rules 2000) and it is plain that no such notice was served.  Moreover, it is apparent from the Company’s letter of 10 March 2007 and from the transcript of the Public Inquiry that no complaint about the “ungranting” was made until the current notice of appeal.  Not surprisingly the experienced solicitor acting for Huxley Travel concentrated on the issue of repute, on a salvage basis.  The “ungranting” was at no time the subject of submissions before the Deputy Traffic Commissioner.  Had the issue been raised the Deputy Traffic Commissioner could have addressed it and, if necessary, with or without an adjournment, have approached the licence as if it existed, with revocation then being the issue; and on the findings made by the Deputy Traffic Commissioner it is inconceivable that the licence would have survived.  We have no material concerning the “ungranting” save for that in the bundle and in the absence of more detailed submissions we are not ourselves minded to consider this aspect further.  

6.
On any view this was a bad case of failing to disclose and of operating without authority and we have to say that we have no hesitation in agreeing with the Deputy Traffic Commissioner’s conclusions.  Having listened to Mr Huxley, and having been required to read numerous documents some which suggest that even now he is unwilling to accept that he has no authority to operate, we think it necessary to spell out in unequivocal terms that at present neither Huxley Travel nor Huxley Coaches have any authority to operate vehicles and that any breach of this is a criminal offence.  The appeal is dismissed.

Hugh Carlisle QC

29 August 2007
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