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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2007/318

Appeal by EUROTAXIS LIMITED




Before:
Hugh Carlisle QC, President






Stuart James






John Robinson

__________________ 

O R D E R

_________________ 

SITTING IN London on 19 December 2007

UPON READING the decision of the Deputy Traffic Commissioner for the Western Traffic Area made on 24 August 2007

AND UPON HEARING Miles Dorrington of Bond Pearce LLP, solicitors for the Appellant

IT IS HEREBY ORDERED that the appeal be DISMISSED

EUROTAXIS LIMITED
Appeal 2007/318

_________________ 

R E A S O N S

________________ 

1.
 This was an appeal from the decision of the Deputy Traffic Commissioner for the Western Traffic Area made on 24 August 2007 when he ordered that the Appellant Company pay a penalty of £38,400 under s.155 of the Transport Act 2000.

2.
The factual background to the appeal appears from the documents, the transcript of the public inquiry and the written decision of the Traffic Commissioner and is as follows:

(i)
The Company held a standard international PSV licence and was authorised to use 96 vehicles, with 70 vehicle discs having been issued.

(ii)
On 13 days between 5 January and 1 February 2007 monitoring took place of local bus services operated by the Company.  The VOSA report stated:-


“During the monitoring exercise 133 buses were due, of which 9 were reported as not seen, representing a non-compliance rate of 7%.  Of the 124 buses seen, 21 (17%) were late, and 34 (27%) were early, the total late/early being 55 (44%).  Therefore the overall non-compliance rate equates to 51%.  Further, of the 124 buses seen, 32 (26%) displayed incorrect or no service details.”

(iii)
The results of the monitoring were sent to the Company on 12 February.  It was invited to respond within 14 days but did not do so.  A reminder was sent on 13 March but again no response was received and the report was sent to the Traffic Commissioner.  On 10 July the Company was called-up to a public inquiry.  It was again invited to respond but did not do so and the public inquiry took place on 2 August.  On 1 August the Company sent in by fax a letter from Bath & North East Somerset Council and this referred to difficulties on Route 672 for which an extra vehicle had had to be provided in order to ensure a punctual service.  

(iv)
The Deputy Traffic Commissioner presiding at the public inquiry had previously been the Traffic Commissioner of the Western Traffic Area and was well aware of local traffic conditions.  Indeed, he had presided at a previous hearing on 21 June 2005 after which he had imposed a penalty of £3100 on the Company for failure to provide reliable services.  Subsequently an appeal to this Tribunal was dismissed.  

(v)
At the hearing in August 2007 the Company secretary and CPC holder, Mr Sanzo, appeared on its behalf, with its bus and coach manager, Mr Taylor.  The Deputy Traffic Commissioner asked why there had been no responses to the monitoring report and was told that there was now a written response, which was produced.  Mr Sanzo said that the actual results of the report were not in dispute.

(vi)
The Deputy Traffic Commissioner then read out the monitoring report but was not required to go through each service individually.  Mr Sanzo gave evidence.  He went through the Company’s response with the Deputy Traffic Commissioner but in most cases said that he had no explanation because the drivers had left.  The Deputy Traffic Commissioner commented:-


“THE DEPUTY TRAFFIC COMMISSIONER:     …..  I have your written explanations here but if I look at ….. them ….. there does not seem to be any real reason that I can understand as to why so many vehicles were late.  I mean if I add up ….. the lateness and the early instances there, ….. of the number of vehicles seen, over half of them being late is an absolutely ridiculously high proportion, given the number of buses which were running.  And if I look at ….. the reasons that you have given, you have made assumptions, you said well you assumed it was due to the traffic conditions or perhaps they indicate a problem as to why some vehicles were not seen or not, or were late and some of the vehicles which were either running early or late; those where you do give, alright ‘running late due to, due to break down’.  This is the first time we have had this explanation and, if you were a passenger how would you feel?  Do you accept there does not appear to be a reasonable excuse for any of these?


“MR SANZO:     There is no possible excuse for any bus to run early, none whatsoever.


“THE DEPUTY TRAFFIC COMMISSIONER:     Well what about running late?


“MR SANZO:     The running late, well the traffic conditions in Bristol especially at that time, at that time of year the sales are on and the new Broadmead development and the old market especially the old market, pushed all the traffic towards, on the way of these buses.”

(vii)
Mr Sanzo did state that the Company had spoken to Bristol City Council and had said that it could not keep some of the services going with the registered timetables but the Council had required the Company to continue.  He said that the cause of running late was “just traffic conditions normally”.

(viii)
The size of the possible penalty was discussed.  The Deputy Traffic Commissioner pointed out that he was entitled to use the total number of authorised vehicles as a multiplier.  Mr Sanzo said that he knew this.  The Deputy Traffic Commissioner invited comments on the previous decision and Mr Sanzo explained that the Company had invited the Tribunal to consider the appeal in its absence.  

(ix)
The Deputy Traffic Commissioner gave a written decision dated 24 August 2007.  He summarised the evidence from Mr Sanzo and Mr Taylor:-


“When questioned by me Mr Sanzo agreed with me that there was no excuse for early running.  I put it to him that there was a ridiculously high figure of non-compliance and for the vehicles running late there was no cogent explanation; he had made mere assumptions.  Mr Sanzo confirmed that because the Satellite Tracking System on his vehicles had been inoperative he could only assume traffic conditions apart from the breakdowns.  Mr Sanzo did not question the drivers concerned because they left his company within a matter of days of the monitoring exercise as the services came to an end.  The Operator does not seem to have had an alternative monitoring system in place whilst problems with the Satellite Tracking System were resolved.  Mr Taylor told me that the Operator had at the time a number of unreliable drivers.  He had tried to stay on top of matters with Satellite Navigation, but apart from that he had no explanation.”

(x)
The Deputy Traffic Commissioner concluded that the Company had failed to operate its local services in accordance with its timetables in contravention of s.6 of the Transport Act 1985.  He ordered that it pay a penalty of £38,400 (ie. £400 x 96) within 28 days.  A condition was attached to the licence pursuant to s.26 of the Transport Act 1985 prohibiting the Company from operating more than 11 local services indefinitely, with immediate effect.

3.
The notice of appeal alleged that the Deputy Traffic Commissioner had “appeared openly hostile to the operator from the outset as a consequence of his previous appeal and displayed bias against the operator”.  This allegation was developed in a skeleton argument which alleged that the Deputy Traffic Commissioner had been “hostile” and “adversarial” in his approach.  Examples were then given from the transcript which it was suggested supported this claim.  It was stated that Mr Sanzo had a lack of English and that he had been in difficulty throughout the public inquiry.  

4.
As a result the Tribunal took the unusual course of requiring the recording of the evidence at the public inquiry to be played to it in court.  Having heard it we must say that the attack on the Deputy Traffic Commissioner is wholly rejected.  After understandable irritation at the lack of response by the Company the Deputy Traffic Commissioner then proceeded to hear the case in what we think can only be described as an impeccable manner.  It was apparent, as it is from the transcript, that Mr Sanzo was fully aware of what was going on and that he had ample opportunity to respond.  The Deputy Traffic Commissioner was neither hostile nor biased nor adversarial and we have to say that we think that these allegations were misconceived and should not have been made.

5.
Mr Dorrington told us that he had earlier heard the recording played but that having heard it again he now accepted that the words used had been “too strong”.  What he had intended to allege was that the Deputy Traffic Commissioner had not been properly inquisitorial in his approach in that he had not looked for excuses or sought to assist the Company.  We do not agree.  We think that he considered everything that Mr Sanzo said.  The difficulty that the Company had was that no excuses were seriously suggested.  The letter from the Bath & North Eastern Somerset Council did not assist since it pointed out that the Company has had to engage an extra vehicle in order to ensure punctuality: it may be that there were difficulties but the Company had sought to run the service and could not withdraw from it unilaterally if it found that it had to bear extra costs.  As the Court of Appeal stated in the Ribble case (see p.43 in the Digest on the Tribunal website at www.transporttribunal.gov.uk):-


“I would regard this as a classic case for holding that the burden lies squarely with the operator to prove that he had reasonable excuse for his overall failure to meet the timetabling requirements.”


Simon Brown LJ continued later:-


“….. the Traffic Commissioner’s jurisdiction is essentially inquisitorial rather than adversarial in nature, and, there being no-one to adopt a prosecutor’s role in seeking to disprove any excuses proffered, it should be for the Operator to establish them.”


Mr Dorrington was critical of the failure in the decision to mention the letter from the council or the discussion which the Company said it had had with Bristol Council; but the former was not referred to by Mr Sanzo at the hearing and neither supported excuses.  We emphatically reject the suggestions that the Deputy Traffic Commissioner had made up his mind beforehand and that he acted unfairly.

6.
Mr Dorrington submitted that the 2005 decision had involved similar considerations to those which arose in 2007 but that the final outcome had been very different.  This is true, because there were matters entitling the Company to credit in 2005 which did not appear in 2007.  Not only was this the second time round but we have to say that in terms of bus cases this was one of the worst that we have seen.  We remind ourselves that Simon Brown LJ concluded his judgment in the Ribble case by stating “commissioners should continue to impose sanctions on those who seriously fail the travelling public”.  The Company has a substantial fleet of buses and we think that it was not by accident that Parliament decided that the maximum penalty should be calculated by reference to “the total number of vehicles which the Operator is licensed to use”.  The reality is that the penalty of £3100 in 2005 was but a pinprick and that a significantly larger penalty was necessary to ensure that the statutory objects are achieved.

7.
The appeal is dismissed.

Hugh Carlisle QC

7 January 2008
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