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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2008/4

Appeal by H & A HOLDINGS LIMITED




Before:
Hugh Carlisle QC, President






Patricia Steel






Stuart James

__________________ 

O R D E R

_________________ 

SITTING IN London on 11 April 2008

UPON READING the decision of the Traffic Commissioner for the North Western Traffic Area made on 29 November 2007

AND UPON HEARING Bryan Slater, solicitor for the Appellants

IT IS HEREBY ORDERED that the appeal be ALLOWED and that the order made be varied to one of curtailment to four vehicles and one trailer.

H & A HOLDINGS LIMITED
Appeal 2008/4

_________________ 

R E A S O N S

________________ 

1.
 This was an appeal from the decision of the Traffic Commissioner for the North Western Traffic Area on 29 November 2007 when she revoked the Appellant Company’s licence and found that its transport manager, Roy Cole, had lost his repute.

2.
The factual background to the appeal appears from the documents and the transcript of the public inquiry and is as follows:

(i)
The Appellant Company was the holder of a standard national operator’s licence which authorised six vehicles and one trailer.  On 10 May 2007 the Company applied to increase its authorisation to 10 vehicles and one trailer.  This application was considered at the public inquiry on 15 October 2007 and was refused.  This decision is not the subject of appeal.

(ii)
On 29 May 2007 a vehicle owned by the Company was impounded.  It transpired that it was being used for the driver’s, rather than the Company’s, business.  The application for the return of the vehicle was also considered at the public inquiry and refused.  No appeal against this has been made.

(iii)
The third matter which was considered by the Traffic Commissioner was the Company’s own conduct.  The vehicle which had been impounded on 29 May 2007 had been issued with an “S” marked prohibition for loose wheel nuts and for leaks from the suspension unit and the gear box.  An unannounced inspection at the Company’s premises was carried out by VOSA on 21 June 2007.  Two further “S” marked prohibitions were issued and defects in other vehicles were also to be found.  It was said by the Company that some of these vehicles were out of use; but there was no VOR (vehicle off road) system in place.  The Appellant produced tachographs at the public inquiry and these were found to contain numerous infringements.  The Company said that they dealt in plant hire only and that the drivers never travelled significant distances.  However, the Traffic Commissioner pointed out that longer hours from breakdowns or accidents had to be taken into account.  

(iv)
During the course of the public inquiry Mr Cole made a poor impression as a transport manager.  He did not appear to understand what his duties were.  He continually said that he delegated his work to others and it was apparent not only that 


he was unaware of the law relating to impounding and to drivers’ hours’ rules and tachograph regulations but also to VOR systems: he is now aged 71 and had originally obtained his CPC by grandfather rights.  The inquiry had become something of a free for all and the Traffic Commissioner said:-




“And I just find your approach, Mr Cole, and it’s nothing whatsoever to do with your age and it’s everything to do with your attitude to be questioning of my authority and questioning of procedures and practices which are recognised as contributing to the promotion of road safety and fair competition.


“Mr Cole:
No, but the only reason I disagree with you is because as I’ve explained to you earlier, we are not a transport company, all we do is a plant … we’re mainly a plant hire company.


“The Traffic Commissioner:
And as long as you say that, really our relationship almost has to end.  …..”

(v)
On the other hand Mr Connaughton made a good impression.  He was hoping to take over as transport manager and had mentioned this to the traffic examiner.  

(vi)
At the end of the hearing the Traffic Commissioner said that she refused the application to increase the authorised number of vehicles.  The Company was content to withdraw the application but the Traffic Commissioner did not permit this.  She gave permission for further documents to be submitted in relation to the impounding and announced that she would give a written decision within 28 days.

(viii)
On 29 November 2007 the public inquiry was reconvened.  At the outset the Traffic Commissioner said what she intended to do:-



“What I’d like to do really is to tell you what I want to do and then sort of give the reasons afterwards.  What I’m going to do is I’m going to bring this licence to an end, I’m going to revoke this licence, but I’m going to not make any orders for disqualification and I’m going to allow the company to make a fresh application for a licence, so I’ll grant an interim, provided that you’re specified as the Transport Manager.


“Mr Connaughton:
Yes, Ma’am.


“The Traffic Commissioner:
Because one of the reasons I’ve got to revoke the licence is because of the position of the Director and Transport Manager, Mr Roy Cole.”


She then proceeded to give “a summary” because she was “not anticipating an appeal”.  If there were an appeal she said that she would give “full reasons”.  

(ix)
In dealing with the position of the Company the Traffic Commissioner said:-



“But the real key to this case is the Section 27 findings.  And I have made a finding today, having conducted the necessary balancing and applied the principle of proportionality, reminded myself of the relevant case law, I am satisfied so that I am sure that this company has not been fulfilling the professional competence requirements for a very long period of time as a result of the ways in which Mr Cole has been conducting himself.  I am also satisfied that because the breaches that were referred to by VOSA are so serious, both with regard to maintenance and particularly with regard to the drivers’ hours’ rules, that the company was no longer able to fulfil the repute requirement and is no longer able to fulfil the repute requirement (sic).


“One of the reasons I make that finding is a result of the actions of Mr Cole, who was Transport Manager, not only abrogated responsibility but failed to make sure that there was somebody else in place to take the proper action. …..


“Because repute and professional competence are no longer satisfied the only order that I can make is revocation of the licence.  Similarly, under Section 26, I also make an order for revocation of the licence.”

(x)
The Traffic Commissioner decided not to make orders of disqualification.  She announced that the order of revocation would not take effect for eight weeks.  She indicated that she would consider a fresh application for a licence and that she would grant an interim licence, if sought, for six vehicles and one trailer.  Mr Connaughton was to become the new transport manager.  She held that Mr Cole had lost his repute.  

3.
Mr Slater appeared for the Company and had prepared a skeleton argument for which we are grateful.  His first point was that the tachograph infringements had not been raised until the day of the hearing.  The Company had not been represented and had not sought an adjournment.  If it had, evidence could have been called to support the submission that the drivers only carried out local journeys.  We think it right to comment that this issue is not readily apparent from the call-up letter.  

4.
Mr Slater’s next submission was that the Traffic Commissioner’s reasons were inadequate.  He referred us to 2001/1 Bryan Haulage Ltd (No1) and submitted that the Company’s very long compliant history was not taken into account.  On any view the reasons were in short form because the Traffic Commissioner herself recognised the need for fuller reasons if there were to be an appeal.  

5.
We think that there is much in what Mr Slater says but think that what is decisive is the Traffic Commissioner’s apparent failure to ask herself the question “Is the conduct such that the operator ought to be put out of business?” (see 2002/217 Bryan Haulage Ltd (No2)) before making an order of revocation.  She says in a formulaic way that she has considered all the relevant law (and, indeed, that she has reached a conclusion based on the criminal standard of proof); but she then goes on to say that the only order she can make is one of revocation.  This is a repetition of the position prior to 2007/217 Bryan Haulage Ltd (No2).  We think that it follows from her immediate offer to grant an interim licence and to encourage a fresh application that she did not consider the Company’s conduct was so bad that it ought to be put out of business.  

6.
Nor does the Traffic Commissioner appear to have considered the provisions of paragraph 10, Schedule 3 of the Goods Vehicles (Licensing of Operators) Act 1995 by which a company whose transport manager ceases to be of good repute does not fail to satisfy the requirement of professional competence for a period of up to 18 months, to enable a new transport manager to be appointed.

7.
We recognise that traffic commissioners are busy people and that it is not always appropriate to give written decisions.  We can also understand how a traffic commissioner may change her mind and decide to express herself orally.  However, this must be reasoned 


and in accordance with authority.  We have concluded that the Traffic Commissioner plainly misdirected herself and that the decision cannot stand.  Accordingly the appeal is allowed.  But in respect of the breaches found under s.26 of the Act we have decided that the appropriate order is to curtail the authorisation to four vehicles and one trailer.  

8.
No appeal was made in respect of the finding of loss of repute against Mr Cole, who was present at the hearing, and it was apparent that he accepted that his days as a transport manager were in the past.  Nevertheless, we order that the words “for an indefinite period” as stated in the notification letter should be deleted, since there is no power to impose any form of disqualification on a transport manager: the Traffic Commissioner did not disqualify him as a director.

Hugh Carlisle QC

22 April 2008
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